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THE modus operandi of the interior 
bank defaulter—the worm that eats the 
vitals of the rosy apple—is illustrated 
on another page by the voluntary dis- 
closure of one of the species. 


It comes 
in the shape of a communication to the 
bank examiner, telling him how the de- 
falcations were covered up, and how 
difficult they were of detection. This 
disclosure should make profitable read- 
ing for all interested in the examination 
of banks. 


BanKerRS who purchase drafts from 
strangers on the indorsement of a re- 
sponsible party, who identifies the hol- 
der, will be interested in the inquiry, 
considered in the column of Queries 
and Replies, whether the indorser for 
identification can be held as a party, on 
non-payment. His contention will prob- 
ably be that his undertaking was only 
for genuineness of the party identified, 
not for payment of the draft. The de- 
cisions, however, are unanimous in 
holding him liable on the contract 
which his signature imports, and refus- 
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ing to admit evidence of a different 
understanding or expectation. 


Ir is proposed, during the fall, to 
publish a number of articles on clearing 
house matters, embracing the legal and 
practical aspects of clearing houses. It 
is believed there are many questions 
connected with clearing house transac- 
tions which bankers would like to see 
presented and discussed. Suggestions 
of pertinent questions will be welcomed. 
No complete outline of the topics to 
which our researches will extend has 
been perfected, as yet. The articles 
will probably include a discussion of 


1. The rights and remedies of banks sending checks 
through the clearing house or receiving same there- 
from. 

2. The issue of certificates in time of panic or com- 
mercial distress against deposit of collateral. 


3. Theclearing by members of items of non-members. 


INDIANA bankers are naturally averse 
to disclosing the names and amounts of 
their depositors, by furnishing lists to 
the tax officers, while the latter are de- 
termined to force the disclosure, if it 
can be done. As will be seen by the 
paragraph in our news columns, ag- 
gressive measures have been adopted, 
and three leading bankers, representative 
of the three classes of banks, national, 
state and private, have been arrested 
and fined for contempt of the state tax 
board. In the succeeding JouRNAL we 
will consider the Indiana statute under 
which this power of disclosure is sought 
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to be enforced, and will endeavor to col- 
late useful and instructive information 
on the subject. In an Ohio federal 
court decision we have at hand, decided 
some ten years ago, the court, under 
the statute of Ohio, denied the right 
of the tax officials to compel bank offi- 
cers to furnish the books showing the 
names and amounts of the bank’s de- 
positors, for inspection, The question 
whether Indiana bank officers can be 
compelled to furnish lists of the names 
and amounts to the credit of their de- 
positors ona given day, will be tested 
in the supreme court of that state. 


‘ 


AN instance where a bank lost recourse 
upon an indorser by the cashier’s failure 
to regard as material a difference in 
amount between a note and a draft drawn 
to meet it, will be found in the record 
of a Pennsylvania case published here- 
in. A note for $805 had been discount- 
ed for the benefit of the payee. In 
the morning of the day of maturity, the 
maker (resident of the place of the 
bank) telegraphed the payee (resident 
of another place) asking if he might 
draw on him to meet the note. The 
payee answered, yes. The maker there- 
upon drew on the payee for the larger 
amount of $840, and the cashier, on 
being shown the payee’s answer (al- 
though he had not seen the telegram 
making request) charged the note to 
the maker’s account, credited him the 
amount of the draft, and forwarded 
the latter for collection. As a conse- 
quence, no notice of non-payment was 
given the payee of the original note. 
But when the draft was presented to 
him, payment was refused. The bank 
then sought to hold the payee to his 
liability as indorser upon the original 
note. The court holds that the telegram 
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agreeing to accept the jraft, would have 
constituted a waiver of notice, had the 
draft been drawn for the amount of the 
note; but the draft being for a material- 
ly larger amount, it constituted no 
waiver, there was no obligation to ac- 
cept, and the payee was discharged 
from liability upon the note because of 
the bank’s failure to give notice of non- 
payment. 

The lesson this case teaches is that 
thorough scrutiny of matters, often 
deemed trifling, is necessary to safety. 


THE necessity for the improvement, 
as well as the adoption, of methods of 
interior bank examination, upon which 
subject a series of valuable contributed 
articles recently appeared in this Jour- 
nal, is continually being evidenced. In 
the present issue we report a case where 
a bank clerk, having under his charge 
books of account, committed defal- 
cations which he concealed by means 
of false entries and erasures in these 
books, as well as on one occasion, while 
temporarily acting as cashier, directly 
abstracting $1,000 from the bank's 
funds, which was concealed by talse 
entries in the books ordinarily under the 
charge of the regular cashier. Theclerk 
was under bond for the faithful dis- 
charge of his duties as clerk, and his 
sureties were sought to be held liable 
for his defalcations. The court holds 
them liable for the amount fraudulently 
obtained while acting as clerk, but not 
for the other sum of $1,000 appropriated 
while acting as cashier. The reason for 
the distinction in the sureties’ liability 
is interesting, and is set forth in the 
opinion. 

This case is another illustration of 
loss which might have been prevented 
by means of searching and rigid exam- 
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ination of the books of account of the 
bank, in connection with the documents 
or evidences of transactions recorded 
therein. It is clear that as a part of 
every bank system, there should be 
thorough examination by somebody—by 
committees of directors or competent 
subordinates of the bank delegated by 
the directors or by outside experts spe- 
cially employed. What the plan of ex- 
amination should include, and how the 
work should be divided up has been 
heretofore made the subject of several 
instructive articles. If it does not con- 
veniently come within the functions of 
directors, officers or employees in any 
bank to make examinations, there isa 
class of professional men throughout 
the country—accountants—available to 
almost every bank, a branch of whose 
business it is to do exactly this work. 
Let the services of this class be more 
generally availed of. The periodical 
employment of an expert accountant, if 
no other means are at hand among di- 
rectors and officers of themselves making 
the examination, should be regarded as 
a necessary part of the banking system. 
What banker feels safe who does not 
insure his personal property against 
fire? Let him regard the fee paid to the 
professional examiner, if not absolutely 
for insurance of the bank funds against 
interior dishonesty, at least for some- 
thing which will undoubtedly make them 
more safe and secure. 

The case disclosed in the present re- 
port was a small affair as compared with 
some of the recent colossal defalcations 
in New York and Philadelphia. Yet 
the defalcation aggregated nearly five 
thousand dollars, and extended over a 
period of nearly four years ‘‘ without,” 
Says the court, ‘‘the knowledge of the 
board of directors.” 

The constantly recurring losses to 
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banks, both small and large, from the 
misdeeds of those in whom trust is re- 
posed, present forcible reasons for the 
adoption, by many banks, in their own 
interest, of more searching and rigor- 
ous methods of self-examination. 


Our readers will find in the column 
of Queries and Replies an instructive 
discussion regarding the duty of a bank 
in the matter of notification and advice 
to principal of the non-payment of a 
check previously protested and returned, 
and sent on again for collection. Is im- 
mediate presentment and return con- 
templated, or can the bank hold for a 
stated period, in the expectation that 
payment may follow? The discussion is 
based on an actual occurrence over which 
a law suit is now pending. Whatever 
may be the judicially established rule of 
diligence, or period within which return 
or notification must be made in such 
cases, we strongly advocate in every in- 
stance of paper received for collection, 
whether protestable or otherwise, prompt 
advice to principal, as a part of every 
bank’s system. Suppose in the case of 
paper on which there are no indorsers 
to hold, it is deemed desirable and in 
the principal’s interest to hold a few days 
in expectation of payment. Advice to 
that effect should at all events be given. 
Several instances have recently arisen 
wherein the delay of notice has resulted 
in legal proceedings and trouble. In 
a Tennessee case published August 1, a 
collecting bank held a sight draft (no 
indorsers) ten days before return and 
notification, and was sued for negligence. 

The bank was fortunately successful 
in the result of the suit. In the last 
Journal, a Chattanooga bank, one of 
the links in a chain of collecting banks, 
not hearing from its correspondent, pre- 





130 


sumed a draft paid, and notified its pre- 
decessors in the chain. In fact the 
draft was not paid, and the Chattan- 
nooga bank subsequently receiving ad- 
vice, was obliged to sue the owner to 
recover the money back. The owner’s 
position towards his debtor was not 
changed for the worse, and the bank re- 
covered the money. 

These instances show the desirability 
of improvement in the systems of many 
banks—admirable in other respects—in 
the matter of giving notice to their prin- 
cipals. Where there are indorsers to 
hold, their duty is clearly defined by 
law. Where no indorsers, promptness 
in notice is equally desirable. 


In our discussion of the subject of no- 
tice, as stated above, two cases, among 
others, are cited, similar in their features, 
wherein checks had been deposited for 
collection, forwarded, lost in the mail, 
and the depository banks held liable to 
the depositors for failure to discover and 
notify their principals of the loss, the 
one in two, the other in four weeks after 
deposit. These cases may be fittingly 
brought to the attention of bankers to 
show the rigorous requirements of the 
law in this respect, and the necessity for 
perfect measures of following up all 
items sent, where advice of receipt is not 
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forthcoming by due course of mail. Ip 
one of the cases* it was shown in evidence, 
that the collecting bank did a very ex. 
tensive business, and it was claimed by 
the cashier on the witness-stand, that it 
was impracticable to look after all the 
paper sent forward to correspondents 
for credit in the interval between the 
transmission of such paper and the re- 
ceipt of the monthly statement. The 
court denied that the evidence supported 
this claim, but on the contrary declared 
the evidence showed that banks in gen- 
eral were in the habit of so keeping their 
books as to have their attention called to 
a failure to receive advices, in order 
that they might institute the needful in. 
quiries, and that it was the usual practice 
to make such inquiries unless upon 
the eve of the time when the monthly 
statement was due; and the learned 
Judge Dillon affirmed the liability of the 
bank in the following delicious piece of 
sarcasm: 

The fact that the defendant transacts a large busi- 
ness cannot relieve it from the duty of giving due at- 
tention to every piece of paper it undertakes to collect. 
The measure of diligence cannot fluctuate with the 
amount of business which a given bank may do. And 
defendant would not, perhaps, like to be discharged 
from liability on the ground, judicially declared, 
that it was not bound to the same degree of care as 
smaller banks in transacting the business of its corres- 


pondents. I consider the liability of the defendant 
established beyond any reasonable doubt. 


*7rinidad Nat. Bank v. Denver Nat. Bank. 


TAXATION OF NATIONAL BANK SHARES. 


HE following propositions have been 
established by the supreme court 
of the United States :* 
1. National banks are not subject to taxation 
on their capital stock under state authority. 


*National Bank v. Commonwealth, 9 Wall. 353. 


2. Shares in such banks are subject to taxa- 
tion against the shareholders. 

3. When the state statute authorizes it, the 
bank may be compelled by suit to pay the taxes 
so assessed upon the shares. 

4. In the absence of such legislative direction, 
such tax is collectible of the shareholders in the 
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same manner as other taxes are collected from 
individuals. 


How Tax on Shares Collected. 

The statutory provisions in various 
states differ in their regulations as to 
the collection of the tax. In some, the 
bank is compelled to pay the tax for the 
shareholders. In others, it is not abso- 
lutely liable to pay the tax on its shares 
as agent for each shareholder, but is 
only liable when it has property of the 
shareholder in its possession or control. 
In other states there is no legislative 
direction and the tax is collectible from 
the shareholder in the same way as taxes 
assessed on any other personal property 
of the individual shareholders. The 
general practice, however, in most of 
the states, whether the bank be com- 
pelled or permitted, is for the bank to 
pay the taxes assessed against the indi- 
vidual shareholders, acquiring a lien on 
dividends for reimbursement. 


Assessment in Aggregate Against 
Bank Not Permitted. 


But, whatever the statutory require- 
ment as to the mode of collection, the 
tax itself must be assessed against the 


shareholders individually, and _ not 
lumped as a single tax against the bank 
as such. 

In assessing national bank shares for 
taxation, it has frequently happened in 
different parts of the country that the 
assessors have been ignorant of the law 
in this respect, and have erroneously 
listed the shares as a whole against the 
bank, and not assessed the amounts 
against the individual shareholders. 
Such errors have been a fruittul source 
of litigation and trouble, and a number 
of cases have been recently decided, 
which have arisen directly from errors 
of this character, involving the collecti- 
bility of the tax. A case from the su- 
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preme court ofjIndiana, published here- 
in, decides a controversy arising from 
such an error, and in connection with 
that case, it may be useful to many na- 
tional bank readers to record the pur- 
port of previous decisions. 


1. NATIONAL COMMERCIAL BANK OF MOBILE v. 
Mayor, 62 Ala. 284. The city of Mobile made 
an assessment, not against any of the share- 
holders, but against the bank itself, upon the 
‘* shares in gross, composing its capital stock.” 
The bank sought to enjoin collection. The tax 
was held not to have been levied according to 
law, although the remedy by injunction was de- 
nied, there being a complete remedy at law. 

2. SUMPTER Co, v, NATIONAL BANK OF GAINES- 
VILLE, 62 Ala. 464. Denies validity of levy and 
assessment upon shares of a national bank in 
gross against the bank; and, speaking of the 
collection of the tax when rightfully levied on 
shares, the court declares no state statute exists 
requiring the bank to pay such taxes. 


As a consequence, the taxes in Ala- 
bama can be collected only as taxes 
against other individuals are collected. 


3. MILLER v. First Nat. BANK, 1 BANKING L, 
J. 332; Ohio supreme court, 1889. HELD. There 
is no authority in the statutes of Ohio, or of the 
United States, for listing and valuing the shares 
in a national bank in the aggregate, and placing 
such aggregate on the tax list in the name of 
the bank. Such shares, when listed and valued 
for taxation, are required to be placed on the 
proper tax list in the names of the respective 
owners. 


This case was typical of several where 
the treasurer of Hamilton county sued 
the First National and other Cincinnati 
banks for taxes on shares assessed 
against the banks in the aggregate. The 
court decided there was no ground of 
action against the banks and dismissed 
the suit. 


4. First NATIONAL BANK v. City oF RICH- 
MOND, 2 BANKING L., J. 9. U.S. Circuit Ct. E. D. 
Va. 1889. The city imposed a tax upon the 
shares in gross, and presented the tax bill to the 
bank for payment. The tax was disallowed by 
the court for several reasons, among others, be- 
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cause the tax was assessed on the shares in 
solido against the bank, and the individual 
shareholders were consequently deprived of the 
privilege accorded to tax-payers by the law of 
the state, of deducting the amount of their in- 
debtedness from the value of their taxable 
property. 


The state legislature, after this decis- 
ion, to remedy the difficulty which this 
aggregate mode of taxation presented in 
preventing a shareholder from deduct- 
ing indebtedness, passed an act, where- 
under the right to tax the shares in the 
aggregate against the bank was ad- 
hered to, and provision made directing 
the tax collector to notify the cashier of 
each bank of his readiness at a certain 
time and place to make any deduction 
any shareholder showed himself entitled 
to, and amend the tax bill accordingly. 
This resulted in another decision. 


5. Nat, BANK OF ViRGINIA v. City oF RICH- 
MOND, 3 BANKING L. J. 317, U.S, Cir. Ct. E, D. 
Va. 1890. Under the national bank act, which 
declares that nothing therein shall prevent all the 
shares of stock of a national bank from being in- 
cluded in the assessment of the personal proper- 
ty of the owners of such shares, an assessment 
of the entire stock of a national bank in solido 
against the bank itself is invalid. Act Va. Jan, 
18g0, attempting to legalize taxes levied upon 
such invalid assessment is void. 


The court thereupon granted a per- 
petual injunction in favor of the bank, 
against the city. 


6. First Nat, BANK oF LeEoTI v. FISHER, 4 
BANKING L. J. 371. The Kansas supreme court 
in April 1891, decided the following points: 

1, The assessment of the entire capital stock 
of a national bank ‘in solido” against the 
bank itself is invalid. 

2. The only way that the capital stock of a 
national bank can be reached is by the assess- 
ment of the shares of the different or individual 
shareholders. Under the statute of this state, 
the bank may pay the tax assessed upon the 
shares of its different shareholders, and it will 
have a lien thereon when it pays such tax until 
the same is satisfied; but if, from any cause, the 
tax levied upon the different stockholders is not 





LAW JOURNAL. 


paid by the bank, the property of the individual 
stockholders will be liable therefor. 

3. Theindividual stockholders of a nationai 
bank are allowed the same deductions from the 
assessment against them upon their shares of 
stock as other tax-payers in the state, owning 
moneyed capital, are allowed; but, of course, 
no double deduction or exemption can be al- 
lowed to any stockholder. 

The tax officials in this case had as- 
sessed the entire shares against the bank, 
and issued a tax-warrant for the amount 
to the sheriff. The bank brought suit 
to restrain collection, and the assessment 
was declared void by the supreme court 
of Kansas. 


The above line of cases, many recently 
decided, make it plain that whatever 
may be the requirement or practice re- 
garding a national bank paying the taxes 
as agent of its individual shareholders, 
the requirement pre-supposes a separate 
assessment against the shareholders in- 
dividually, as distinguished from an 
aggregate assessment against the bank. 
The bank does not own the property 
taxed. It is the property of the share- 
holders; and the bank, consequently, 
cannot be assessed and taxed for this 
property. The contrary illusion on the 
part of many tax officials should be dis- 
pelled by the frequency and unanimity 
of the decided cases. 

Exception to Rule in Case of Bank’s 


Error. 
But the law that an assessment of 


shares against the bank in soli:to is void 
and unenforceable, will not, it would 
seem, prevent collection of the tax so 
assessed,from the bank, where the bank, 
itself, has listed the shares as its prop- 
erty, and thus initiated the error. Ap 
interesting case, so deciding, recently 
arose in the territory of New Mexico. 

7. ALBUQUERQUE Nat. BANK v. PEREA, 4 
BANKING L. J, 209. The supreme court of New 
Mexico, in January, 1891, decided the following 
points: 
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1. The shares of stock of a national bank are 
taxable to the owners, and the bank is not liable 
primarily, or as the agent of the shareholders, 
under the act of congress, or the revenue laws 
of this territory, for the payment of a tax levied 
upon such shares. 


2. Butif such bank, through its proper officers, 
voluntarily list such shares as the property of 
the bank for taxation, and the taxing officers of 
the territory, in pursuance of such erroneous 
listing, tax the same in the name of the bank, 
equity will not relieve the bank from the pay- 
ment of such tax by enjoining its collection, in 
the absence of a proper application to all the 
statutory tribunals authorized to hear such mat- 
ter and determine and grant the proper relief. 

3. Equity will not restrain by injunction the 
collection of a tax on the ground of excessive 
valuation, unless the party complaining has ex- 
hausted his legal remedies. 


In the present case, the bank included 
in its list delivered of its property for 
taxation the shares of its capital stock, 
and complaining only that the valuation 
was too high, sought an injunction on 
this ground. It subsequently, by a sup- 
plemental bill, advanced the further 
contention that the shares were assessed 
against the bank, instead of against its 
shareholders. The court, however, re- 


fused to enjoin collection on this ground 
for the following reasons: 


No complaint was ever made to the assessor or to 
the county board of equalization that complainant 
(the bank) did not own the property so voluntarily 
listed. Its sole objection was that its property had 
been assessed higher than similar property owned b 
other parties, and that such discrimination was illegal. 
The public officers had a right to assume that the 
bank had no other grievance to redress. It never 
hinted that it had been mistaken in listing the shares 
of its capital stock as its individual property instead 
of the property of its shareholders. In such case, 
when complainant had had ample fo atmg sf to have 
its error corrected by the proper statutory tribunal, it 
would be unfair to the public interests to allow it for 
the first time in its co bill in this suit to set 
up as the basis of a bill in equity to restrain the collec- 
tion of a tax, its own mistake that misled the revenue 
officers of the territory, and its subsequent negligence 
in tailing to ask the proper tribunal to relieve it from 
the consequences thereof. Admitting that the shares 
of its capital stock should not be assessed in solzdo to 
it, but to the respective owners, according to interest, 
we hold that it cannot be heard in this suit to com- 
plain of such erroneous assessment. Complainant, 
and not the public, should be made to suffer the con- 
sequences of such mistake. 


The injunction to restrain collection 
of the tax so assessed against the bank 
was therefore denied; and the fact that 
the property was assessed too high was 
further held insufficient to afford ground 
for equitable relief in the present case, 
as it was the bank’s duty to first apply 
to all the tribunals established by the 
laws of the territory to grant the re- 
quired relief; and failing to do this, it 
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was held, a court of equity would not 
restrain collection. 
Can Error of Assessing Officer be Cor- 
rected 

Suppose the assessor erroneously lists 
the shares as the property of the bank, 
and the tax against the bank being un- 
authorized, void, and non-collectible, he 
subsequently changes the tax list, and 
assesses the shares against the share- 
holders individually. Can- he lawfully 
do this so as to hold the shareholders, 
or will the latter escape taxation? The 
right of the auditor or other tax official, 
to change the books and re-list the 
shares against the individual owners a 
year or more after the original entry, 
was discussed by us, at the request of 
national bank readers in Ohio and Iowa 
at pages 29 and 129 of volume 4 of the 
JourNAL, and the right to correct the 
error was declared. The point is now 
judicially passed upon by the supreme 
court of Indiana, and the right of cor- 
rection upheld. In April, 1883, the as- 
sessor for the city of Lawrenceburg 
assessed against the City National Bank, 
the entire amount of its capital at its 
face value, instead of listing the shares 
against the owners. The tax so re- 
mained upon the tax duplicate until 
July, 1884, when the city clerk changed 
the duplicate by writing under the as- 
sessment, the words, 

‘*Transferred to stockholders July, 
1884.” 
and adding the amount of the tax to the 
taxable property of the individual own- 
ers. The present suit was by a receiver 
of the property of individual stock- 
holders to enjoin the collection of the 
tax out of their property. The court 
denies the suit, saying: 


The property having been owned by Fitch and Fitch 
on the rst day of April, 1883, it was subject to taxation, 
and, being assessed by the assessor, they became lia- 
ble for the taxes chargeable against the stock, the 
same as any other property owned by them; and 
they cannot enjoin its collection on account of the 
ony being made upon the books against the bank in- 
stead of against them individually. 


The court further held that the facts 
that the shares really were of no value, 
and that the owners were entitled to de- 
ductions on account of indebtedness, 
were of no avail to enjoin the collection 
in the present suit. The remedy was 
by proceeding before the board of equal- 
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ization. 

Here, we see, an instance where an 
error was corrected more than a year 
after the original entry and the share- 
holders were nevertheless heid. 
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The cases, outlined above, we trust 
will prove instructive and of value to 
many national bankers in determining 
questions which frequently arise involv- 
ing taxation of shares of stock. 


PROTEST OF FORGED PAPER. 


A correspondent writes: 

Is it necessary to protest a check or draft 
that is a forgery in order to ‘hold indorsers, 
where payment is refused ? 

The first impulsive answer to this by 
lawyer or layman, would very probably 
be—No, of course not; an indorser in 
such case would be bound without de- 
mand, protest or notice. But let us 
look more closely into the law of this 
subject, for the question presented is an 
important practical one. Pausing sim- 
ply to mark the distinction that strict 
protest in some cases is necessary, and 
in others only customary, the inquiry 
will be pursued regarding the necessity 
of whatever steps are ordinarily re- 
quired to hold indorsers, whether in- 
cluding strict protest, or simply demand 
and notice. When a check or draft on 
presentment for acceptance or payment, 
is repudiated as a forgery, the grounds 
of the holder’s recourse against prior in- 
dorsers may be 

1. Action irrespective of the instrument to re- 


cover back the money as paid under mistake of 
fact, without consideration. 


2. Action on the indorsement, and the war- 
ranty of genuineness implied therefrom. 

Concerning the first ground of action, 
no question of the necessity of protest 
(using that term in this article to de- 
scribe whatever steps are ordinarily 
necessary to charge indorsers) arises. 
The action is not on the indorsement, 
but irrespective of it, to recover money 
paid for a worthless piece of paper. 
Protest is unnecessary for this pur- 


pose.* But, it must be borne in mind 
such an action can only be maintained 
against an immediate indorser, or one 
whom the holder has paid for the instru- 
ment, It is he, only, who has received 
the holder’s money without considera- 
tion. But the immediate indorser may 
be financially irresponsible, and there 
be necessity to look turther back in the 
chain for recompense from prior, non- 
immediate indorsers. These latter can- 
not be sued by che holder on the same 
ground asthe former. They have not 
received Ais money, without considera- 
tion, and cannot be held to refund on 
that ground. Their liability, if at all, 
must arise from their indorsements, or 
from some implied warranty which they 
contain, It is respecting the liability of 
non-immediate indorsers, therefore, that 
the question of protest becomes material. 
Is protest necessary to hold such in- 
dorsers? 

The records ot the New York court of 
appeals disclose two instructive cases on 
this question. The first, Zurnbull v. 
Bowyer,¢ decided in June, 1869. Stating 
only the facts essential to this question, 
Ball’s certified check to the order of 
Holmes, bore the forged indorsement of 
the payee and was offered by the forger 
to Bowyer in payment of goods. Bow- 
yer indorsed his firm’s name on the 
check and handed it to the receiving 
teller of his bank for deposit. The 





*See case of Hamer v. Brainard, reported else- 
where in this number. 
t 40 N. Y. 456. 
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teller advised him not to take it, and the 
forger, who was present, thereupon took 
the check with Bowyer’s firm’s indorse- 
ment in blank thereon (which he had 
omitted to erase) put it in his pocket, 
and went off. Subsequently the forger 
passed the check off to Turnbull in pay- 
ment of goods. Turnbull sued Bow- 
yer’s firm on the indorsement. 

The court, after remarking that Bow- 
yer had allowed the forger to receive 
and depart with the check, with his 
firm’s blank indorsement upon it, said: 


As to all subsequent dona fide holders, therefore, 
they (defendants) must be regarded asindorsers. The 
rule is well settled also that an indorsement of com- 
mercial paper 1s a contract with every subsequent 
holder, that the instrument itself and all the antece- 
dent signatures thereon are genuine. Story, Prom. 
Notes, §§ 135, 379, 380, 387 and cases there referred to). 


And continuing, the court said: 


The plaintiff having purchased this check of Miaglia 
(the forger) in good faith and paid value for it, there 
was an implied warranty in law on the part of the de- 
fendants, to the plaintiff, as holder, that the indorse- 
ment of the payees was genuine. The plaintiff 
acquired no title to the check as against (the drawers) 
and was entitled to recover of the defendants the 
amount of the check upon their implied warranty. 
The plaintiff was under no obligation to protest the 
check, and the defendants have lost nothing by his 
omission to do so. The defendants’ liability was fixed 
before presentment of the check. They contracted 
that the signature of the payees was genuine, and it 
turned out to be a forgery. That alone rendered 
them liable. 

We see the New York court of appeals 
in 1869 squarely announce the doctrine 
that an indorsement is a contract with 
every subsequent holder that the instru- 
ment itself,and all antecedent signatures 
are genuine; that there is an implied 
warranty to this effect by the indorser 
to every subsequent holder; and that 
the indorser is liable to any subse- 
quent holder for the breach of this 
implied warranty, without protest, and 
even before presentment. Under this, 
of course, protest would not be neces- 
sary to enable the holder to have re- 
course upon prior, non-immediate in- 


dorsers. But this doctrine was not 
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allowed to prevail in fullforce. Twelve 
years later, in 1881, the court restricted 
it. In Susguchanna Valley Bank v. Loomis,t 
William Brown presented to the Valley 
bank a draft by the First National, 
Plainfield, on the First National, New 
York, purporting to be for $1,200, pay- 
able to the order of William Brown, and 
indorsed by him. In reality, the draft 
was originally for $25, to a different 
payee, and its amount had been raised, 
and date and name of payee changed. 
Brown was unknown to the Valley bank, 
and the defendant indorsed the draft 
and went with him to the bank, who 
thereupon purchased it. The bank sub- 
sequently sued defendant on his in- 
dorsement, The court stated the de- 
fendant was bound by no other obliga- 
tion than is implied by law from the 
relation of indorser. He was obviously 
an accommodation indorser, and his 
engagement was, in general terms ‘to 
pay the draft to any holder for value 
whose title was derived through the 
payee, provided it was duly presented 
to the drawee, and payment refused by 
it, and due notice of non-payment given 
to him.” And the defendant not being 
charged as indorser, by demand and 
notice, his liability was not preserved. 

Here, we see, the court denied the 
existence of any implied warranty of 
genuineness on the part of the indorser, 
which would render him liable. His 
only undertaking was as indorser; and 
the steps were not taken to charge him 
in that relation. It will be interesting 
to note how the court got around the 
doctrine of the previous case of Zurndbull 
v. Bowyer. Says the court: 


It was decisive of that case that the payee’s name 
was forged, and the remark that the implied warranty 
applied to the instrument itself was uncalled for by 
any fact in the case. 


¢ 85 N. Y. 207. 
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And again: 

Turnbull v. Bowyer goes no farther than to make an 
indorser liable upon an implied warranty that a prior 
indorsement, purporting to be that of the payee, was 
genuine. 


Upon the same principle, says the court, 
it has been held that a bank certifying 
a check in the usual form simply certi- 
fies to the genuineness of the signature 
of the drawer and that he has funds suf- 
ficient to meet it. It does not warrant 
the genuineness ot the body of the check 
as to payee or amount.§ 

The reason the court of appeals gives 
for its disinclination to extend the doc- 
trine of implied warranty so that an 
indorser would be held thereunder with- 
out notice of non-payment, is that 
exceptions to the general rule which re- 
quires notice should not be multiplied 
orextended. By multiplying exceptions, 
**nice distinctions are introduced into 
the law, and a plain and intelligible rule 
departed from.’”” Whoever will avail 
himself of an exception to the general 
rule ‘‘must bring his case within it, 
either by some recognized authority, or 
the application of some legal principle.” 

The extent to which the court of ap- 
peals would go in holding an indorser 
liable on forged paper without demand 
or notice by reason of implied warranty, 
is indicated by the following language: 


The defendant in the case before us might be held 
responsible for the truth of facts presumed to be 
within his own knowledge, and for an implied affirm- 
ation that so far as he was connected with it, the draft 
was not defective. 


What are we to understand as the 
conclusions of the highest New York 
court as to the extent of the liability of 
an indorser of forged paper upon im- 
plied warranty? Analysing the de- 
cision, 

1. It repudiates the doctrine that an indorser 


impliedly warrants the genuineness of the en- 
tire instrument, 


§Marine Nat. Bank v. Nat. City Bank, 59 N. Y. 67. 
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2. It declares the policy that exceptions to the 


rule requiring notice to indorser must not be 


multiplied. 

3. It views and approves the principle that a 
certifying bank does not warrant the genuine. 
ness of the entire instrument, but only of the 
two facts presumed to be within its own know. 
ledge, viz. (1) signature of drawer, (2) sufficiency 
of funds to meet. 

4. It announces that an indorser ‘‘ might be 
held responsible for the truth of facts presumed to 
be within his own knowledge and for an implied 
affirmation that so far as he was connected with 
it, the draft was not defective,” 

5. It inferentially declares that where the 
above presumption of knowledge does not exist 
and where the defect is farther back than the 
indorser’s connection with the draft, there is no 
implied warranty on his part. 

6. It limits the doctrine of the previous case 
of TURNBULL v. BOWYER to making the indorser 
liable upon an implied warranty that a prior in- 
dorsement purporting to be that of the payee 
was genuine. 

7. But it refuses, in the case before it, (where 
the defect was false amount, date and payee's 
name) to hold an accommodation indorser upon 
an implied warranty, saying the facts ‘* were 
not within or presumed to be within the know- 
ledge of the defendant and not of the plaintiff;” 
that the signature of the drawer was genuine, 
and the person presenting the draft was the 
payee appearing upon its face atthe time. Con- 
sequently there was no implied warranty or 
affirmation of facts presumably within the 
knowledge of the indorser, for the breach of 
which he was responsible; and his undertaking, 
being solely as indorser, he was not charged as 
such, 


The pertinent question suggested by 
this decision is—what will the indorser 
of forged commercial paper be held to 
warrant in New York, so that he will be 
liable without the ordinary steps neces- 
sary to hold him? What facts will be 
presumed within his knowledge for the 
truth of which he will impliedly warrant? 
When will his implied affirmation that 
so far as he is connected with the draft 
it is free from defects, be broken? Here 
an accommodation indorser does not 
warrant the genuineness, and is not re- 
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sponsible for the non-genuineness, of 
amount, date or name of payee on the 
face of a draft, and will not be held un- 
less by the necessary steps to charge him 
asindorser. What will an indorser for 
value, apart from his liability to his im- 
mediate indorsee, be held to warrant to 
a non-immediate indorsee? How far will 
he be responsibly connected with de- 
fects? If his immediate predecessor is 
all right, will he be presumed tq have 
pierced the gloom, and have knowledge 
of defects further back, so as to be lia- 
ble without demand and notice? 

Mr. Daniel asserts that an indorser 
impliedly warrants the genuineness of 
the instrument in all respects; and this 
we deem the correct rule, whether he be 
an indorser for value, or an accommo- 
dation indorser. In either case, his 
name has lent faith to the instrument, 
and if it turns out forged, the indorser 
should be held liable to any subsequent 
holder for the breach of his implied en- 
gagement that the instrument is in every 
respect what it purports to be. 

In fact, take any case where the torged 
paper is paid on presentment and the 
forgery not discovered until afterward 
—too late of course for the immediate 
notice of non-payment contemplated by 
the indorser’s contract—will recourse 
upon the indorser be lost because he 
has not been charged as such, and be- 
cause there is no implied warranty con- 
nected with his indorsement, upon which 
he is responsible? Such a doctrine 
clearly would not be cuuntenanced by 
the courts. 

The Kansas case of Cochran v. Atchi- 
son $$ was just such another case as that 
of Susguehanna Valley Bank v. Loomis, 
and had the feature we have stated. A 
party indorsed a draft for accommoda- 
and it was purchased by the bank 


§$27 Kan. 728. 
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from one who was of the same name 
as the payee, but not the real payee. 
The draft was paid upon presentment, 
but the forgery afterwatds discovered, 
and the accommodation indorser was 
sued. He contended no steps had been 
taken to charge him as indorser. The 
court held his indorsement was a warran- 
ty of the genuineness of the prior in- 
dorsement and he was liable without 
demand or notice. The court further 
‘in stating the contract of an indorser, 
quoted with approval the text of Mr, 
Daniell that the indorser engages, ‘* that 
the bill is in every respect genuine,” and 
that if the engagement is not fulfilled 
he is ‘‘ liable as a party without proof 
of demand made and notice. ”’ 

Without pursuing this subject further, 
let us come to practical conclusions 
with respect to preserving the holder's 
recourse upon antecedent parties to 
forged paper. 


1. The forgery may not come to light until 
after payment, when the payor will demand a 
refunding of the amount. The holder should 
notify all previous parties, from whom he ex- 
pects reimbursement, of the facts. 

2. When the paper is not paid, but acceptance 
or payment refused because of forgery, and 
there are non-immediate indorsers, although 
the doctrine seems to have general favor that 
indorsers of forged paper are liable without de- 
mand and notice; still the uncertainty injected 
into the law by the New York cases would ren- 
der it, probably, the safer plan to take the same 
steps as are ordinarily taken to charge in- 
dorsers. 

3. In the case of an immediate indorser, 
from whom the paper has been purchased, the 
money can be recovered back, irrespective of 
the indorsement, as being paid under mistake 
of fact, without consideration. 

4. In all cases where forgery comes to light, 
the holder should bear in mind his obligation 
to advise previous parties of the facts—at least 
those to whom he looks for recourse—whether 
this is given by formal protest and notice or 
otherwise. 


| Neg. Inst, § 669. 
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BOND: OF BANK-CLERK=-DEFAL- 
"CAPONE IAGEDT OP! ‘SURE’ 
TES! i 25 mid sutsdo o3 nods! 


26°07 INogaZooOmt 2rd Dien Jiw08y 


Citiré of Appia of” Rented Juitie' 16," / 
IW stl “1861: af fb Wu9rts a) 


igtut tivoo sfiTusoisoa 10 basen: 


GRENETT 0S FARMERS ON 44! sag el oF! 
uf to ) Cyn ymWaS “iw be 


19 19210b0 silt tes | loinsd 

rf an a .. axelnst the sureties on the bond of a ‘bank 
tk; conditioned fot the faithtuf per forndnce of ‘Ais! 
dhties, as uch, it appeared thatthe lerk Fert with; 
the bank an individual deposit ages es by a eye 
tém of ifaidé entries did tases int arti¢hlat! 
book kept by him as; ¢legk, he defrauded; the bank of, 
an amoun of m 1ey. .Further, while acting, ity a 
rartly as cdshiet, ‘he a a Sum ditevttly from 
the funds’ of the, bank. : os smov eu Isl 
Heid, the, sureties were e liable for the amount of « de- 
falcation througt false! éntifes! dnd’ érasirres; but: not’ 
forthe amount directly. appropriated, | while acting as. 


cashier. 


- YY 


_Appeal from circuit court, Harrison 
county? Wittidm'E. ARTHUR, Judge.’ 
‘To be officially reported.” r 

Ward, &, Kimbrough and Z, Desha, for. 


appellant. Forman:& Cason and G..C.; 
Eornhans; ~ bag oman! eee 


91T Inon 


“Lewis, ss ndenehes: agi. 4881, Paul, 
King, being appointéd clerk of appellee; ' 
(the’ bank) ic Sgt With’ appellants, ‘his 
sureties, executed g I bond i in which Lis 
pesto in substance, tzid 


“That he, (King, Jia as Such Po a ‘would well and 
truly, perform | Bota th the gas and services *re- 
quired of him Bibs board ‘of directors or ‘by, 
the by:1 aws of cy bank < or jaws" ot the land, and! 
faithfully. full a ‘the trusts confided’ t to- ‘a 
during ae? continuance in. office’ as. ‘clerk. 
was further covenanted that no temporary TOC. 
casion nce of said. ‘King, ; clerk, from | the 
bank should be imed or “asserted by ‘him or’ 
th e sureties as. im sralnihg the. validity. of the’ ‘ob: 
ligation, or, the’ ri ght of 1 the Pank ¢ to ‘have te-’ 
course thereon’ for any breach of the conditions’ 
of the bond, but the_same. _notwithafanding 
such absence, should continue in full-force:>* 


“ 


§aAyI uo 
{ 229] 
‘\Oétober ' ‘29%! 1888,’ sapfiellee? toute 
this action” to’ recover of appellants)’ 
sureties of King, he being ther ‘deaq” 
the” aggregate stim’ of ' $4,682092!°9f 
which'it is stated’ the sum’ of $3!622/92;' 
in the petition, was ‘béetweeh ‘October! 
24, 1887, and'May |7, 1885) fratidulently,’ 
without knowledge’ of.'the board of di4 
réctots, ‘converted by King to his own’ 
use by means ‘of false efitries: and bal 
ances of his: individual deposit account; 
and $1 {000 ‘thereof! was in "January takehi! 
directly from the funds of'the bank and’ 
appropriated” by iim.’ ‘The ‘verdict of 
the jury, ‘followed by judgment, was for’ 
the whole améunt ‘claimed’ in the peti-) 
tion; less interest ; and-/if King had been 
alive) and it’ had:been against him alone, 
there could have been nd Question of its 
correctness: for it ‘was"dhown, ‘by evi- 
dence about’ the eofiipéteiicy of whicti 
there is no doubt, that he fraudulently ap: 
propriated both ‘sums: (But! appellants, 
as sureties, aré liable; if'at allj‘in virtue 
aloné of ‘the! Bond) which; ‘by its terms, 
bitids them for the faithful performance 
by! King of ‘services! atid ditties as’ clerk: 
Tt appears ‘that)'King’ kept with’ the 
bank, the whole! time'‘he was clerk; ai 
individual déposit account; and, by’ the 
system ‘Of erasures and false entries in’ 
the '' particuldt° Book ‘kept | by! “him as! 
létky he was enabléd’té Geétve both! 
thé cashier! atid’ direttots‘as’ to the | true’ 
state of his deposit account, aad? thus 
defrdud'the Bank bf whe -fitse tchtiored 
of the” vwo ‘sulns!> But? thé “evidence! 
shows that, “daring the deedsional ‘ab-’ 
sénce' of ‘the regular -¢ashtér? King: was 
if the Habit of pérforming thé "auties ofi 
that office’ aswell ‘as of ‘his own. ' An@ 
one ground for reversal is the ,action. of 
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the lower court in overruling the motion 
to require the plaintiff to specify in the 
petition the particular amounts paid to 
or converted by King while he was act- 
ing in each Capacity. We do not, how- 
ever, think it was material, even if it had 
been in the plaintiff's power, to make 
more specific the allegations on that 
slibject; for the “fraud was accom- 
plished, as ‘to ‘that particular sum, not 
by’ ditectly abstracting the money, nor 
by false ‘entries im the cashier's books of 
atidants deposited by or paid on checks 
to’ King; but’ in ‘the’ manner already re- 
fétréd’ to} which’ he could’ have done 
whether the cashier was = or ab- 
sent. on 

in ‘Morse on Banking editen: 17) it is 
said. ‘that: ‘on | petartite it would seem 
clear— 


First. That, if loss to a bank is caused by the 
employment of an officer out of his. ‘sphere, the 
suretyis not liable; and to this the cases agree. 

Ssconp. That if it can be clearly. shown that 
the extra duties had nothing to do with the loss, 
but'that it was caused by the officer’s conduct 
in the sphere of his own office, or by ‘a wrongful 
advantage of the opportunities:aftorded by that 
office, the surety should be held; for it is, a, loss 
within the bond, unless there be ; an “express. 
provision that such duties sh shall avoid’ it. 


It is, however, stated! ‘by the author 
that the cases donot assent to the sec~: 
ond. proposition if,the. duties: ate of -a/ 
higher grade tham. those: of: the bonded: 
office. But the reason for that excep-) 
tion «toes not exist,.and consequently. it, 
should not be applied, where it is :made, 
clearly \to appear that the. loss,:,was 
caused ialone.by the nom performance or 
wrongful performance’ by»the' officer: “of 
the proper and regular duties ort his oye 
office; ‘for i in such case it cannot’ be 
t6 Gr: resulted, frqm ygreater temptas, - 
tion bei ut. in, his, wa 108 greater 
facies being ee ey do he ie. 


d 
ticular w wrong, than were ‘“dontemplated 
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and provided for in the bond. It is, 
true, the surety has a right to judge of 
the circumstances and conditions in 
which he is willing to be liable, and 
cannot be made so beyond express terms 
of his bond; but where, as in this case, 
the clerk is enabled, by simply erasing 
and changing figures in books of which 
he has exclusive charge, to’ not only 
perpetrate, but conceal from the other 
officers, a fraud, we do not see ‘how the 
loss to the bank thereby caused can be 
connected with, or fairly made a: se- 
quence of, his pérformance of the duties 
of cashier during the occasional and 
temporary absence of that officer. In 
Bank v. Traube, 75 Mo. 199, a case like 
this, it was said; 

“Itis clear that the sureties could not be 
held for any defalcation of Rodell as teller, and 
it may be they should not be held liable for afiy 
false entries made by him in! order. to: conceal 
such defalcation; as. they might be regarded as 
having been indirectly occasioned by the action 
of the bank in appointing him teller; but_ when 
the omission ot Rodell to perform his duty as 
book-keeper i¥ wholly disconnected from any 
improper act on his paft as teller, and was not 
superinduced by his appointment jas teller, we 
de not see, why the sureties. should not be held 
liable therefor.” ; 

‘Th. our, ‘opinion the evidence clearly. 
shows that, King, without any other, op- 
portunity or means than such as his 
office of clerk afforded; and while acting 
entirely within the sphere of that pffics, 
fraudulently converted the sum of $3,- 
622.92, and the express terms and con- 
ditions of the bond. being thereby and, 
thas violated, ‘without, contributing fault 
of the bank, his “Sureties are liable 
therefor., |.42 V AWA AL ST! 

But we think wit is just as clear they 
are not liable. for. the other sum, $1,000;.. 
forche: was," ‘by’ ‘being’ ‘authorized ‘and © 
réquired. to,act as, cashier, enabled, -as 
well »as* tempted, not “only ‘toabstract 
that sum from the funds of the bank ‘ 


[ 
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that as clerk he had no right to touch, 
but to conceal the theft by false entries 
or addition of figures in books that he, 
as clerk, had no right to handle, but 
were under exclusive charge of the reg- 
ularcashier. As the sureties covenanted 
to answer for the faithful and honest 
discharge by King of the duties of 
clerk only, the bank must be regarded 
as having empowered him at its own 
risk to perform the more responsible 
duties of cashier, and it is consequently 
without remedy on the bond for any 
wrong he was tempted or enabled to 
commit by reason of being employed 
and while acting in that capacity. 
There is no need to speculate whether 
any of the sureties werc aware of and 
contemplated the probable necessity of 
King taking the place for a long time or 
a short time of the absent cashier, inas- 
much as the bond does not expressly or 
by fair implication bind them for his 
conduct in such case. As the loss of 
$1,000 resulted from the act of the bank 
in putting King in a position where he 
could and did take it, and the sureties 
did not bind themselves to answer 
therefor, they cannot be now held 
liable, and in that respect the judgment 
is erroneous, and reversed for further 
proceedings consistent with this opinion. 


IN DORSE R—WAIVER OF PRO- 
TEST. 


Supreme Court of Pennsylvania, June 5, 
1891. 


Lititz Nat. BANK v. SIPLE. 


The agreement of the payee and indorser of a nego- 
tiable note to accept the maker’s draft for the amount 
due thereon does not operate as a waiver of notice of 
non-payment, where the draft was drawn for a mate- 
rially larger amount, which was known to the bank 
that discounted the note, and the payee refused to 
pay the draft for such increased amount. 


Appeal from court of common pleas, 
Dauphin county. 

The following is the opinion of the 
court below (McPuerson, J.): 

‘** This case was ttied without a jury, 
under the act of 1874. We find the 
facts to be as follows: 


(1) In and before the year 1888 the 
defendant was a lumber merchant in 
Hummelstown, and Jacob A Buch & 
Brother were lumber merchants in Lit- 
itz, Pa. On August 20, 1888, the latter 
were indebted to the former in the sum 
of $805.25, and thereupon made and de- 
livered to W. H. Siple, attorney in fact 
for defendant, a promissory note of 
which the following is a copy: 

* $805.25. Lititz, Pa., Aug. 20, 1888. Three 
months after date we promise to pay'to W. H. 
Siple, Atty., eight hundred and five 25-100 dol- 
lars at the Lititz Nat'l Bank of Lititz, Pa., with- 
out defalcation, for value received. Jacos A. 
Bucu & Bro.’ 

(2) This note was indorsed by W. H. 
Siple, attorney, was discounted for his 
benefit by the Lititz National Bank, the 
plaintiff in this suit, and was held by it 
on November 23d. In the morning of 
that day, upon which the note became 
due, the plaintiff's cashier had an inter- 
view with Jacob A, Buch in reference to 
its payment. Mr. Buch said that he 
had telegraphed or would telegraph, to 
Mr. Siple for permission to draw on him 
to meet it; but the cashier did not see, 
or ask to see, the telegram which was 
actually sent. The message was in these 
words: 

‘Lititz, Pa., Nov. 23, 1888. W. H. Siple: 
Can I draw for note due to-day? Will mail 
check. Cannot get discount before Monday. 
Answer quick. Jacos A, Bucu.’ 

To this Mr. Siple answered as follows: 

‘ Hummelstown, 11, 23, 1888. J. A. Buch & 
Bro., Lititz: Yes. W. H. Sipve.’ 

(3) Mr. Buch left Lititz on business 
before Mr. Siple’s answer was received, 


“a! « fA ner’ I a a ee ef. a ae oe 


| ia 
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but prepared and delivered to his son a 
draft, of which the following is a copy: 


‘$840. Lititz, Pa., Nov. 23d, 1888. At sight 
pay to the order of Jacob A. Buch eight hun- 
dred and forty dollars, value received, and 
charge the same to account of Jacos A. BucH. 
To W. Siple, Attorney, Hummelstown, Pa. 
[Indorsed] Jacos A. Bucu.’ 


and instructed his son to take the draft, 
with Mr. Siple’s answer, to the bank. 
This was accordingly done in the after- 
noon, and the bank thereupon charged 
the note to Mr. Buch’s account, credited 
him the amount of the draft, and for- 
warded the latter for collection. The 
cashier did not ask for any explanation 
of the difference in amount between the 
note and the draft, and no explanation 
was offered then, or is now offered. As 
testified by the cashier, he supposed the 
draft would be accepted, although it 
was in excess of the note, ‘simply be- 
cause I had confidence in Mr. Buch and 
Mr. Siple.’ 

(4) In consequence of the facts stated 
in the two last paragraphs, the note was 
not protested, and no notice of non- 
payment was given to the indorser. On 
November 27th the draft was presented 
to Mr. Siple at Hummelstown, but he 
refused to pay it, and it was protested 
for non-payment. 

(5) On November 23d or 24th, Mr. 
Buch mailed a check to Mr. Siple, but 
the evidence does not show for what 
amount, or whether Mr. Siple received 
it, or what afterwards became of it. 

(6) After the return of the protested 
draft, the bank brought this suit upon 
the note. 

Conclusions of law: The plaintiff's 
position is that the defendant’s telegram 
amounted to a waiver of protest upon 
the note, and therefore that she remained 
liable upon the indorsement, although 
no notice of non-payment was given. 


LAW JOURNAL. 14! 
Under the authorities cited at the trial, 
(Uhler v. Bank, 64 Pa. St. 406; Moyer’s 
Appeal, 87 Pa. St. 129; Bank v. Ketter- 
ing, 106 Pa. St. 531; Oxnard v. Varnum, 
t1t Pa, St. 193, 2 Atl. Rep. 224,) we 
would sustain this position if the draft 
had been for the amount of the note; 
but, as the facts are, we think the 
waiver not absolute, but conditional, 
and therefore that the case turns upon 
another point, viz.: Was the condition 
fulfilled? Was the defendant bound to 
accept and pay the draft which was ac- 
tually drawn? She agreed to accept the 
draft ‘for note due to-day,’—that is, a 
note for $805. 25,—-whereas the draft was 
for a substantially larger amount, 
($840,) unaccompanied by any satisfac- 
tory explanation of the variance. In 
our opinion, this was a substantial dif- 
ference from the condition contained in 
the telegrams, and therefore she was not 
bound to accept this draft. This bank 
did not inquire as to the precise terms 
of the contract to accept, and it must be 
held to have taken the risk that the 
draft as actually drawn was such as the 
defendant had agreed to accept. The 
difference in amount was patent, and 
large enough to put the bank upon in- 
quiry. It did not inquire, however, 
choosing rather to rely upon the confi- 
dence in the parties concerned, and 
thus taking the risk that the transaction 
was in all respects accurate, and in ac- 
cordance with the telegraphic agree- 
ment. Our conclusion is that, as the 
draft drawn upon the defendant was 
not such as she had agreed to accept, 
she was discharged from liability upon 
the note because of the failure to give 
her notice of non-payment, and there- 
fore that the plaintiff cannot recover. 
Or it may be stated thus: Her waiver 
of protest was upon condition, of which 
the bank had constructive notice be- 
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cause it had the means of knowledge, 
and was under a duty to inquire, . As 
the condition was.not fulfilled, her right 
to notice of. non- ~payment remained, and 
as no such notice was given, her liability 
as indorser i is gone,” 

_ D. G. Eshleman and Robt. Snodgrass, 
for appellant, 2B. F. Etter and H. M. 
Graydon, for appellee, 


Per Curiam. We affirm this judg- 
ment upon the opinion of the learned 
judge of the court below. it 


+ 
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NATIONAL BANK STOCK-TAXA: 
TION IN INDIANAY 70! 2208 


Supreme Court of Indiana, May 1, 1891. 


SMALL v.Ciry OF LAWRENCEBURGH eé¢f ai. 


1. Where national bank stock has been assessed by 
the proper officer, the fact that the assessment is en- 
tered upon the tax duplicate in the name of the bank, 
instead of the individual stockholders, does not inval- 
idate the lien, or relieve the stockholders from liability 
for the tax. 


2. That property is assessed at too high a value is 
no ground for enjoining the collection of the tax, the 
remedy being by application to the board of equaliza- 
tion. 

Appeal trom circuit court, Dearborn 
county: J. D. New, Special Judge. 

McMullen & Johnston, for appellant. 
Warren N. Hauck, for appellees. 


Otps, C. J. The appellant brought 
this suit against the appellees to enjoin 
the collection of certain taxes. The 
court sustained the separate demurrers 
of the appellees to the complaint, to 
which rulings the appellant excepted, 
and refused to plead further, and the 
court rendered judgment on demurrer 
for the appellees. The rulings in sus- 
taining the separate demurrers of the 
appellees to the complaint are assigned 
as error. It is shown by the averments 
in the complaint that on and prior to 
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April 1, 1883, there existed .in, the city 
of, Lawrenceburgh a national bank, 
known and designated as the City Na. 
tional Bank of Lawrenceburgh, Ind. 

said bank having been regularly organ 
ized, and operated. under. the laws of, the 
United States... | |The capital stock of the 
bank was $100,000, divided! into’r,600 
shares, af $100 each. . On April, 1883, 
DeWitt C. Fitch owned 787 shares ot 
the capital stock _ of... said ,, bank, . and 
‘Henry C. Fitch owned 60 shares of. said 
capital stock. That,.on said .date. said 
bank was largely, indebted, and the cap- 
ita} stock was in, fact of no value,,. That 
between the 1st day of April and the 1st 
day ot June, 1883, the assessor for the 
City of Lawrenceburgh assessed to and 
against said bank the entire amount of 
said capital at its full tace value, with- 
out designating any portion of the same 
as being owned by any particular owner, 
and the same was placed on the city tax 
duplicate for said year as an assessment 
against said bank; the tax assessed 
upon the same against the bank being 
$1,143.45, which so remained upon said 
duplicate up to July, 1884. That on the 
2d day of August, 1883, De Witt C. and 
Henry Fitch assigned, conveyed, trans- 
ferred, and delivered all their property, 
real and personal, except said bank 
stock, to said bank, and on the same 
day they each assigned the said bank 
stock so owned by them, respectively, to 
Leah Fitch, wife of De Witt C. Fitch. 
That afterwards the creditors of the 
bank and of said Henry and De Witt 
Fitch commenced suit to set aside said 
transfers as fraudulent and void, and on 
the final adjudication in said cause, in 
February, 1884, said transfers were set 
aside, and said appellant was appointed 
receiver. That in July, 1884, the city 
clerk of said city of Lawrenceburgh 
changed said tax duplicate of 1883, as 
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to the said stock assessed to said bank, 
. by writing therein under said assess- 
ment the words, ‘‘ Transferred to stock- 
holders, July, 1884,” and by adding 
$6,000 to the taxable property of said 
Henry Fitch, and $78,700 to the taxable 
property of said De Witt C. Fitch, on 
the duplicate, without designating the 
kind of property on account of which 
said sums were added to the assess- 
ments of said Fitch and Fitch, and 
without any notice to the appellant, and 
without the knowledge or consent of 
said Fitch and Fitch. That Fitch and 
Fitch were each, respectively, indebted, 
on the first day of April, 1883, in a sum 
in excess of the amount of the stock so 
owned by them. That the bank owned 
real estate on said rst day of April, 
1888, of the value of $5,000, and which 
was assessed against the bank at $3,850. 
That by the decree of the court the ap- 
pellant was authorzed to sell the real 
estate of Fitch and Fitch which was sit- 
uated in said city of Lawrenceburgh, for 
all liens of taxes, and he has sold the 
same in accordance with said order, and 
and has in his hands money sufficient to 
pay all legal taxes. That said taxes so 
assessed on account of said bank stock, 
together with the interest and penalties, 
is still upon the tax duplicate of said 
city, which duplicate has been placed in 
the hands of, and is now in the hands 
of, the treasurer of said city, and the 
appellees claim and assert that the same 
is a legal and valid tax and lien against 
said real estate so owned by said Fitch 
and Fitch, so sold by the appellant, and 
is a cloud upon the title to the same. 
That appellant has paid, and offered to 
pay, and tendered, to the said city 
treasurer, all taxes against all other 
property of Fitch and Fitch. That said 
city treasurer threatens to and will, un- 
less restrained, advertise and sell said 
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real estate. 

The property, the bank-stock owned 
by Fitch and Fitch, was assessed by the’ 
proper officer, and a value, being the 
par value, was fixed by the officer; but 
it was erroneously entered upon the 
books in the wrong name, being as- 
sessed to the bank instead of to the 
owners of the stock. Afterwards the 
amount was separated, and the proper 
amount owned by each stockholder 
charged to each of them, respectively. 
The property was owned by the parties, 
Fitch and Fitch, on the rst day of April, 
1883, and was subject to taxation, and, 
being assessed by the proper officer, the 
lien for taxes attached. Railroad Co. v. 
Hays, 118, Ind. 214, 20 N. E. Rep. 736. 

The averments that the property was 
of no value, and than the owners were 
entitled to deductions on account of in- 
debtedness, are of no avail in this pro- 
ceeding. The assessor was charged with 
the duty ot fixing the value on the prop- 
erty, (sections 3071, 3072, Rev. St. 
1881;) and, if the parties were injured 
on account of being assessed with a 
greater amount than should have been 
charged against them, they had a reme- 
dy by appearing before the city board of 
equalization. Section 3157, Rev. St. 1881; 
Board v. Senn, 117 Ind. 413, 20 N. E. 
Rep. 276; Wattles v. City of Lapeer 40 
Mich. 624; People v. McCarthy, (N. Y.) 
8. N. E. Rep. 85; Coal Co. v. Stookey, 
(Ill.) 13 N. E. Rep. 516; Camp v. Simp- 
son, (Ill.) 8 N. E. Rep. 308. The proper- 
ty having been owned by Fitch and Fitch 
on the 1st day of April, 1883, it was 
subject to taxation, and, being assessed 
by the assessor, they became liable for 
the taxes chargeable against the stock, 
the same as any other property owned 
by them; and they cannot enjoin its col- 
lection on account of the entry being 
made upon the books against the bank 
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instead of against them individually. 
Provision is made by statute for the as- 
sessment of banksstock, the same as any 
other property, and authorizes the 
president, cashier or proper officer to 
pay the taxes assessed against the same, 
and to deduct the amount so paid from 
any dividends due on such stock. Rev. 
St. 1881, $$ 3254-3260, inclusive; also 
section 6345. The proper steps were 
taken in this case to fix the lien for taxes 
upon the stock. It was assessed, and a 
valuation put upon it by the proper 
officer, and an entry made of the assess- 
ment upon the tax duplicate; and the 
fact that the assessment was made in 
the name of the bank, instead of the in- 
dividual stockholders, will not invali- 
date the lien, or relieve the respective 
stockholders from the payment of the 
tax for which it is liable. There was no 
error in sustaining the demurrer to the 
complaint. Judgment affirmed, with 
costs. 


MILLER, J., took no part in the decis- 
ion of the ¢ase. 


FORGED DRAF T—HOLDER’S 
RECOURSE UPON INDORSER— 
NECESSITY OF DEMAND AND 
NOTICE. 


Supreme Court of Utah, April 2, 1891. 


HaMER v. BRAINARD ¢é ai. 


The indorsee of a forged bill of exchange, on its dis. 
honor, may maintain an action against his indorser 
for a recovery of the consideration, which has failed, 
without proof of demand and notice. 

Appeal from district court, first dis- 
trict; James A. MINER, Justice. 

Smith & Smith, for appellants. vans 
& Rogers and Jacob S. Boreman, for re- 
spondent. 

ZanE, C. J. It appears from the evi- 
dence in this record that Zion’s Savings 
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Bank & Trust Company, by its cashier, 
drew a bill of exchange tor the sum of 
$6.50 on C. B. Richards & Co., of New 
York, payable to the order of one J. §, 
Field; that the latter indorsed it to 
Brainard & Robenson, and that they 
assigned it to the plaintiff for the con- 
sideration of $500 in cash and $100 due 
on a real estate transaction. It also 
appears that the draft had been raised 
to $600 before the assignment to the 
plaintiff. The plaintiff also assigned the 
bill; and when the forgery was discov- 
ered, and the maker refused to pay, the 
plaintiff refunded the $500 to his assignee 
and brought this suit against the de- 
fendants to recover the amount so paid 
by him to the defendants. Upon the trial 
the jury found a verdict for the plaintiff 
for that amount and interest, and, a mo- 
tion for a new trial having been denied by 
the court, a judgment was by it entered 
upon the verdict. From this judgment 
the defendants have appealed, and 
insist that it was erroneous, because the 
evidence was insufficient to authorize 
the verdict, in the absence of proof of 
demand and notice. 

This is not an action based upon the 
assignment. It is an action to recover 
the amount paid by the plaintiff to the 
defendants without any consideration 
and under a mistake. To permit them . 
to retain such consideration would, in 
effect, give them so much of the plain- 
tiff’s money, obtained under a mistake, 
and without any consideration to plain- 
tiff, and without fault on his part. 
There is a conflict in the authorities as 
to the necessity of demand and notice 
when the indorser does not receive the 
consideration for the transfer of title, as 
when he is a mere accommodation in- 
dorser. The drawee of a bill is presumed 
to know the signature of the drawer 
and he must determine as to its genu 
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neness and refuse payment; if not, he 
pays at his peril. Not so, however, as 
to the other signatures on it, or the 
writing in the body of it. As to those, 
and such writing, he must use-reasona- 
ble care to prevent being imposed upon; 
and so, as to the drawer, he is presumed 
to know his own signature, and to be 
able to determine whether the amount 
named in it has been raised, and the 
law requires him to give prompt notice 
to the drawee of such forgeries. Some 
cases hold that demand and notice should 
be averred and proven when the action is 
upon the assignment to recover back the 
consideration paid; but when the action 
is to recover on the ground of want of 
consideration and mistake they hold no 
such demand or notice necessary to be 
averred or proven. The law applicable 
to the facts of this case is stated, as we 
hold, in sections 669@a and 4, Daniels, 
Neg. Inst. : 

“The indorser engages (1) that the bill or 
note will be accepted or paid, as the case may 
be, according to its purport; but this engage- 
ment is conditional upon due presentment or 
demand and notice; he also engages (2) that it is 
in every respect genuine; (3) that it is the valid 
instrument it purports to be: (4) that the osten- 
sible parties are competent; (5) and that he has 
lawful title to it and the right to indorse it. And 


if it turns out that any of these engagements 
but that first named are not fulfilled, the indorser 


ABSTRACTS. 


California. 
PLEDGE oF STocK TO STocK BROKER. 


Plaintiff, being the owner of a stock certificate 
indorsed in blank, lent it to A for the purpose of 
being pledged as security for the purchase of 
other stock. A pledged it for that purpose with 
defendant, a stock broker, to whom he was al- 
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may be sued for a recovery of the original con- 
sideration which has failed, or be held liable as 
a party without proof of demand and no- 
tice. The doctrine of the text that in such 
cases the indorser is bound without demand or 
notice undoubtedly applies when he indorses 
with knowledge of the infirmity that renders 
the instrument void; and such knowledge is 
necessary to make him so liable, according to 
some authorities. But the better opinion is, we 
think, that he is at least bound to refund the 
consideration paid him upon the transfer if the 
instrument is void, for it is not then the thing 
which it purported to be, and which he impliedly 
represented it tobe. If he be a mere accommo- 
dation indorser, receiving no part of the consid- 
eration, it has been cogently argued and has 
been held that he is not responsible for any 
alteration which may have avoided the instru- 
ment, unless there were due demand and notice. 
But the consideration paid the party accommo- 
dated is in such case attributable to him, and he 
would seem to us to stand as a surety, bound to 
refynd it; and the rule exacting notice to hold 
an indorser liable seems to us to apply to cases 
in which he warrants payment at maturity and 
not to casesin which he passes an instrument 
affected by some vice, which renders it in fact 
not the bill or note it purports to be.” 


Under the facts of this case we hold 
that an offer to return the bill or a de- 
mand and notice was not necessary to 
be averred and proven. We find no er- 
ror in the record. Judgment of the 
court below affirmed. 


ANDERSON and BLACKBURN, JJ., con- 
cur. 


ready indebted; and defendant, after buying 
the other stock for A, and selling it again at a 
profit, sold plaintiff's stock to satisfy A’s pre- 
vious debt, after being notified that plaintiff 
owned the stock. There was no claim that the 
broker, before notice of ownership had forgone 
any remedy against A on the old indebtedness 
by reason of the pledge. HELD, that the broker 
was guilty of converting the stock. 
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“1 Wiles vi Edwards. (No. 13,050). Su- 
preme Court of California, June 29, 
1891. 


PLEDGE oF NoTE—RIGHTS OF PLEDGEE, 


Where negotiable promissory notes, pledged 
to an innocent holder to secure a pre-existing 
debt due from the payee to the pledgee, are sub- 
ject to equitable defenses as between the maker 
and payee, and are of a greater amount than 
the pre-existing debt, the recovery of the pledgee 
against the maker is limited to the amount of 
the pre-existing debt. 


Farmers’ State Bank of Solomon City v. 
Blevins, Supreme Court of Kansas, June 
6, 1891. 


Minnesota. 


INLAND BILL oF EXCHANGE. 


1. An order for the payment of asum certain 
to a third person is none the less a bill of ex- 
change because it shows on what account itis to 
be applied, or the consideration which has been 
received. 

2. An order directing the drawee to pay to 
payee or order ‘‘ the two hundred and fifty dol- 
lars due us by you on account of cash paid for 
repairing engine, and this will be receipt in full 
of all demands of us,” held a draft or inland bill 
of exchange. 


Hillstrom et al. v. Anderson et al. Su- 
preme Court of Minnesota, June 29, 1891. 


The banker may ask, why was the de- 
cision of this question important in this 
case? Because the action was brought 
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by the payee against the drawers onthe 
order. If they had not been held re. 
sponsible as drawers, the action would 
have failed. The court said: ‘‘ The 
defendants undertook to draw for that 
sum absolutely, and should be held to 
occupy the position and to have assumed 
the responsibility of drawers, The action 
appears to have been properly brought 
against the defendants upon the order.” 


Nebraska. 


—_—— 
- 


Usury—PAayYMENT-—ACTION TO RECOVER. 


Where a debtor has paid a note tainted with 
usury, he cannot maintain an action to recover 
the usurious interest. 


Blain v. Willson. Supreme Court of 
Nebraska, June 30, 1891. 


Usury—WuatT COoNSTITUTES. 


1. Where a party borrowed $1,100 for five 
years at the rate of 6 per cent, interest, payable 
semi-annually, and agreed to pay the agent $200 
to secure the loan, which was added into the 
mortgage, HELD that, as the bonus and the rate 
of interest agreed upon were less than Io per 
cent. on the loan for five years, the contract was 
not usurious. 


2. Where a party agreed to pay interest at the 
rate of 6 per cent., but in case payments were 
not made promptly, then the principal was to 
draw 10 per cent., HELD, that the agreement to 
pay increased interest in case of default was in 
the nature of a penalty, and did not taint the 
original transaction with usury. 


Upton v. O’ Donahue, Supreme Court 
of Nebraska, July 2, 1891. 
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ARCHIBALD ANGUS McLEOD. 


(Biographical Series, No. '14.) 


RHE. portrait which we. have pleasure 

in presenting our readers this issve 

is that of a prominent and_well.known 
railroad official, Mr. A, A. McLeod, 
President of the Philadelphia and Read- 
ing, Railroad Company. Mr. McLeod 
had been identified with railroad inter- 
ests from childhood, and a sketch of his 
career may properly include a general 
survey of railroad progress as well as 
that of the corporation with which he 
has been so long and favorably connected. 
The last decade has been particularly 
noticeable for the marvelous growth and 
improvement of the railroad system of 
this country. The extension of the sys- 
tem has been enormous, and new coun- 
try to a vast extent has been opened up 
by means of the lines built, and great 
additional facilities have thereby been 
afforded for its cultivation and the dis- 
posal of its products, But what is es- 
pecially worthy of mention has been 
the great improvement in the laying of 
- the road beds; the manifest superiority 
of the rolling stock now in use; and the 
general comfort and convenience of the 
public. By no corporation has more 
enterprise been shown in this direction 


than by the Philadelphia and Reading: 


Railroad Company. For years this 
company labored under conditions of 
existence that seemed to render hopeless 
all idea of future prosperity. Through 
various untoward circumstances, intensi- 
fied by the steady opposition of, and the 
powerful protection afforded to, a rival 
corporation, it accumulated a load of 
obligation far beyond its ability to meet, 
whilst its property was allowed to fall 
into a deteriorated condition. 


Under the weight of these ailendens 
the company was obliged to suspend 
payments in 1884 and receivers were ap- 
pointed. In 1886, a plan was agreed 
upon by the creditors which resulted in 
complete financial re-organization. The 
physical operation of the company was 
also re-organized when Mr, Austin Cor- 
bin was elected president and a receiver 
that same year. To assist him in the 
work, a man was required, as a general 
manager, who possessed the most con- 
summate ability,and a most thorough and 
complete knowledge of detail, to enable 
him to successfully cope with the re- 
quirements of that particular sphere of 
duty, rendered, under the exigencies of 
the occasion, so peculiarly onerous. 

In the person of Mr. A. A. McLeod, 
Mr. Corbin knew a man who combined 
all these attributes, and one who, by 
personal physical qualifications and a 
life-long connection with the working of 
railroads, was peculiarly fitted to fulfil 
the duties of the position, and who by 
the possession of an indomitab!e will, 
untiring energy, supplemented by a 
physique of extraordinary power and 
endurance, was capable of the creation, 
organization and carrying out of methods 
that by their long-felt want anc vigor- 
ous application would resuscitate and 
reanimate the, as it were, living corpse 
of a corporation and speed it upon a 
career that could not fail to be accom- 
panied by the most important results. 

Mr. McLeod was appointed by Mr. 
Corbin to the position of general man- 
ager in November, 1886, and the turning 
point in the history of the Philadelphia 
and Reading Railroad dates from that 
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period; the result of such an act being 
of the utmost beneficial effect, and far 
greater than the most sanguine ex- 
pected. For four years Mr. McLeod 
fulfilled the duties of general manager, 
pursuing a most vigorous line of action 
and quickly becoming the leading factor 
in the railroad’s existence. In June, 
1890, Mr. Corbin resigned and Mr. Mc- 
Leod was at once unanimously elected 
president. 

Mr. McLeod was born in 1848 and 
possesses the great force and depth of 
character derived from his Scotch an- 
cestry. His life, since leaving school, 
has been spent in railroad service. 
Beginning in an humble position in the 
Northern Pacific Railroad, he has risen, 
step by step, to the important office he 
now holds, acquiring during his career 
the most perfect knowledge of all the 
intricate details relating in any way to 
railroads. 

The effect of the policy adopted by 
Mr. McLeod, since his connection with 
the Philadelphia and Reading during 
the last few years, is marvelous in its 
results. From a condition of neglect 
and bankruptcy, the railroad has been 
raised to a state of the most thorough 
and complete efficiency. The finances 
of the company have steadily improved. 
The road track and rolling stock can 
now compare with any in the country, 
and the punctuality and speed main- 
tained by its trains is wonderful. The 
entire track on all its routes is of super- 
ior construction. Solid ties, steel rails, 
and the most perfect ballasting, render 
the road so firm that the cars roll along 
with complete smoothness, even at the 
highest rates of locomotion. The cars 
for passenger service are the finest 
specimens of workmanship. Noexpense 
has been spared to make them perfect 
in every way, and the elegance of their 
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arrangements for the convenience and 
comfort of travelers is of the most pro- 
fuse order. The elaborately carved and 
polished woodwork of various choice 
kinds, the magnificence of the up. 
holstery and trimmings, the artistic de- 
signs of the brilliant chandeliers and 
other fittings and ornamentations, com- 
bine to present an appearance of 
sumptuous splendor, The locomotives 
are of the finest and most powerful con- 
struction with all the latest improve- 
ments to enable them to attain the 
highest possible speed, and the use of 
hard coal and artificial contrivances re. 
duce the objectionable smoke, etc., to a 
minimum. The number of the road’s 
passengers between New York, Phila- 
delphia, Baltimore, and Washington, 
is rapidly increasing as the public find 
the superiority of this line in every way. 
Between Philadelphia and Atlantic City, 


a distance of 58 miles, the time now 
occupied for the run is the marvellously 


short space of 73 minutes. The Phila- 
delphia and Reading Railroad have the 
only double track to this popular sea- 
side resort and the accommodation they 
afford is perfect. 

The freight service of this company is 
of the most complete and extensive char- 
acter, and fresh outlets are being pro- 
vided for the enormous coal and iron 
production it controls. The new improve- 
ments and alterations in connection with 
‘this railroad, in Philadelphia, ‘are act- 
ively under way. The Terminal at 
Twelfth and Market streets will be a 
magnificent structure, and, being in the 
heart of the city, will be of the greatest 
importance to travelers. Nothing will 
be spared to render this fine building 
one of the most perfect in the country. 
It will be replete with every contrivance 
for the convenience and comfort of pat- 
rons of the railroad. The waiting- 
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rooms, dining-rooms and restaurant will 
be most handsomely appointed, and 
ticket offices, telegraph offices, baggage 
rooms, elevators, etc., will supply every 
requirement in their special line. The 
most modern appliances for manip ulat- 
ing the tracks and signals will be in 
operation. The platforms will be of spa- 
cious dimensions and an inclined road- 
way will enable carriages to reach their 
level on the second floor. The head- 
quarters of the company will be removed 
from South Fourth street and find loca- 
tion in the upper portion of the build- 
ing, and ample accommodation will be 
provided for the large clerical staff. 
Behind the depot will be the train shed. 
Under this portion, between Filbert and 
Arch streets, will be the markets, which 
are to be removed from their present 
location fronting Market street. These 


markets will be fitted up in the most 
complete manner and arranged with 


every business tacility. The raised con- 
crete floors will enable the whole to be 
daily flushed with water, and thorough 
ventilation will be provided, whilst am- 
ple cold storage accommodation will in- 
sure preservation of perishable supplies. 
Roomy elevators will convey purchasers 
to and from the station platforms above, 
so that residents living at a distance will 
find it advantageous to come by rail and 
do their marketing here. Cars contain- 
ing the various produce for the market 
will run right to the spot and the con- 
tents can be quickly lowered and han- 
-dled. Besides this new elevated line to 
Market street, there are other improve- 
ments arranging for the abolition of five 
dangerous grade crossings by means of 
the depression or elevation of the rail- 
road tracks or the street grades. The 
old station at Ninth and Green streets 
will be demolished and a freight station 
built at that point. A handsome pas- 
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senger station will be erected at Ninth 
and Spring Garden streets. 

It is only recently that the Philadel- 
phia and Reading Railroad has received 
a just recognition of its rights, and great 
praise is due to those who so manfully 
battled for the same, and wrung them, 
as it were, from the opposition majority 
of the councilmen in office, despite the 
influence of a powerful monopoly-holding 
rival. The credit, however, in attaining 
these rights must be given to Mr. Mc- 
Leod, for they were obtained through 
the indefatigable energy he displayed 
and the bold front with which he showed 
his contempt for his enemies’ tactics, 
and his earnest intention not to have his 
plans shelved and thwarted as his prede- 
cessors had so often allowed to happen. 
The men whom the people had placed 
in power to protect and ‘further the true 
interests of the city, generally proved to 
be mere obstructionists or tools of others, 
ready to strangle in its birth any meas- 
ure which conflicted with the interests 
of certain existing potentialities. In 
Mr. McLeod, however, they had a foe- 
man more than worthy of.such steel as 
theirs, and who, aided by the rising 
tide of popular indignation, defeated 
them at their long-practised game and 
won the right to put in force the plans 
which his brain had conceived. These 
improvements will not only enhance the 
prestige of the company and materially 
add to its prosperity, but will redound 
to the credit of the city of Philadelphia, 
increase her traveling facilities, improve 
her business relations, and be a stepping- 
stone to placing her higher in the scale 
as a commercial centre, a position to 
which she is justly and truly entitled. 

The future of the Philadelphia and 
Reading Railroad is now one of assured 
and steady progress and prosperity. As 
a corporation it is growing in import- 
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diée 4nd: power every day, but, unlike 
many such controlling ‘bodiés,; as’ it 
gradually makes progress, it. keeps the 
Welfare ‘of the public steadily in view 
atid ‘sharés with them the accruing ben- 
efits by ‘providing additional comforts 
aff@? facilities; and advantages in rates,’ 
thit carinot fail to be appreciated and 
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which is resulting’ in the fact that the’ 
nuimber of its patrons is multiplying 
rapidly. The portrait of Mr. McLeod 
ii this number of the JouRNAL canndt 
tail to be of interest to: our numerous 
readers throughout the Union, and may 
he long live to occupy his post of Presi- 
dent of the Philadelphia and Reading 
Railroad Company. — 


QUERIES AND, REPLIES: . 


Diligence of Collecting ‘Bank. ~ 
BANK, -CLEARFIELD,) PA,, 


August 19, 1891, 
Editor Banking Law Fournal: 

“Dear Sir:—A. deposited a check for collec-| 
tion in his bank at B. This ‘bank ‘sent it for 
collection to their correspondentiat C., who for: 
warded it to us. .It; was not. paid but -was pro- | 
tested and returned promptly. The. drawer. 
then wrote A. that if it was returned it would 
bé paid. B. bank, who is not a régular corres- 
pondent of ours, and with whom we have no 
account, then sent it to us under protest. It 
was not paid and we held it for some time; prob- 
ably four weeks, and at the end of th’ s time 
returned it. o the bank at B. The payees now 
claim, not having heard from us, that they pre- 
sumed the check was paid and on the strength’ 
of this sold another bill of goods to the drawer! ' 
and are bringing suit to recover both amounts; 
from us. Do you think we are liable? Please. 
note that when the item came to us the second . 
time, it was a dishonored check and under pfo- 
test and tlie bank which Sent it has no account 
with us. “If it had been paid we would have 
sent.our draft;toithe bank in:payment of same, ; 
and ungjl they 1 received this draft, they had no 
right to _presume ,that it was paid, On these | 
grounds! we pold that we are not liable. Are 


we corrett? at sigin CaSHIER. 


‘Auttines Whether, the, bask. 1S, OF; IS; 
not, liable; depeads.upon, the, answer to 
the following. Questions: .o-'i 5 eothbusdl 


1. Was thecollecting bank negligent in.holding:: 
the protested : check..four weeks without, notice ;. 
or advice to its principal ? ? 


“2 te yes, a2 the Circumstances make out 3 a 
case of responsibility for such negligence to ‘the 
owrtier of the paper? If so, to what extent?! 


it t <4 iD 


DUE DILIGENCE REQUIRED OF COLLECTING 
')- BANKERS. 


The implied contract of an agent, ‘who 
receives paper for collection, is to use 
“due diligence,” and whether in apy 
case ‘this: requirement has been violated 
and he j is guilty, of negligence, isa ques- 
tion of fact determinable from all the 
circymstances. “Ot course, where there 
are indorsers to hold, his action in, 
making demand and taking the neces- 
sary steps upon dishonor, must be i im- 
mediate. Where there are no indorsers. 


to be held by immediate notice, the re- 


quirement of due diligence in the mat. 
ter of notice to principal’ is not quite So. 
strict. 


wol yidtotup ! 


MUST ' ADVISE venereal wie Silber 
SONABLE *TITME.” ciao 


The general rule with, respect, to.d dil. 
gence and 1 notice. to principal, was thus, 
laid; SORA, in an early, Pegosylvania, 
case,” .v whereimynotes had-- -been_left with, 
a bank for, seliection:. neiietlaeals ” 


oe 


* Wingate v. Mechante? Bank, To Pa. State 104. 





THE BANKING: LAW: JOURNAL. 


Gt was’ indi: bent « on-the defendants (the collecting 
bank) to sow thet, all prudential means, such as a 
careful man would use in his own case and business, 

were adopted towards collecting the notes; and if they, 
were not successful] in a reasonable time, the defend- 
ants were bound to give notice to the plaintiffs. and 
returnthe notes,or put them in the power of the plaint- 
iffsin the state of Mississippi, (where they had been 
- for collection). 


And the, oe quotes Story on Agency, 
§.208,; as. follows: 


“1sthe duty of “agents ‘to keep their principals ad- 
vised; of, their, Seles ty and to give them.notice in a; 


reasonable time of all such facts and cirqumetancps as 
may omen ous ——" - ik 


sere” in. ‘the ‘Augu ist r outst ig 


which will be hereafter referred to, in 
volving the question of due diligence. by 
a, collecting bank in notifying its princi- 


pal, the court thus. states the rule: it o 
jDUD 6 

As to the mption, it is true that a wegen ig entitled, 
to a notice from a collecting agent of what steps he 
has taken; arid #f thé agent negligently fail to-disclose: 
to his principal that; payment is not made, of is re+ 
fused, and by reason of this negligence, loss results, 
the agent is bound! - Ft mist be borne in mitid that we! 
aremot now onsidering the case in which; in order tp, 
bind the indorser or other party to the instrument, 
notide is essential, and niust be given in a fixed time! 
Notice in this cage was not necessary to bind any one, 
and therefore, of course, there was not necessarily 
aljy Gertain time in’ -whiéh ‘it nrust: have been givens 


Nor was, the bank; liable; for the, failure to. give it, 
without more. Morsé, Banks § 227. In such case the 


failure only becomes important if, in ee 
i 1 d then th t f rea 
sper pa am oe gvpstnn me oh Pe 
view of all the circumstahdes.).\ ~~! 

Phe rile is therefore ‘established’ ‘that 
it Ys part of the duty of’ a” collecting’ 
agent, ‘in the’ ‘exercise of did Wiligetice” | 
to ‘advise’ or “wotify His prittcipal’ etihte! 
a reasonable ‘time é“that payment” ‘is Hot 


») ME wwiMIWwEe 901 OF sur z2al 
made.” : : 
vo wsillwd. .sonsgils yd lo sonsup 


(2 MHAR TS + REASONABLE TIMERy jy yt\ 
But the queést?én what is$"a reasGtable 
time 9s! Hof Varidered! by! any “general 
rulé-stating @ fixed unttimber of ‘Ways or 
weeks! oft 48a 'givestion bf! fact detére! 
minedAi each partitula’ casein view df! 
alt-thel¢ireuthstanées.’ |No° single -asé 
affords aa infallible Criterion) "Bat froti’ 
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danalogons cases involving quéstions of! 
negligence in notification or advice’ to’ 
principal, useful light may. be derived. 

-' The crane tage. Mr rece meine ped cases may? 
be cited: 


Se First Nat, Bank OF TRINIDAD. v. Firs? 
Naz, BANK, OF DENvER, 4 Dill, 290.,, The Trini.. 
dad bank drew a sight draft on enue City 
against funds, ' ‘ahd sent it to’ ‘Denver Bank for 
cOllection: | Detiver received the dtaft January’ 
Iq: and sent, it Minectly: to Kansag City. , The) 
draft was lost, in,, the, fail, and. meyer. reached. 
The, drawee failed January, 29. Denver never 
received acknowledgement of receipt “and made 
no“ inquiries’ ‘about? raft? neil” Febriiary 9. 
Denver gave Tritjidad! notice» of loss: on Febru- 
amy 112\ ‘Trinidad sued. Desiver, for snegligent 
omission, to:give notice... Denver .was held neg- 
ligent and liable to, Trinidad f for, full {amount of 
draft. 


2. ‘Sinesey (Ys “Bowery Max. Bam, 5 N. Y. 
485. a New York Bank, for 
collectish:” a théeck dn’ Portcheste?!! whith! the 
bank! forwarded: ofi! the secdnd of «the month. 
The.check was lost.: The bank did not, disgover 
the loss: until the, 16th and jnotified | ‘35,97 the 
ae that the ‘check had. not arrived x. Portches- 

The drawer had ‘funds at Portchester suffi- 
cient to meet the! Check utitil ‘the 26th, When he 
became insolvent., |HELD the bank was charge- 
able with, negligence .in not sooner discovering 
the loss, and notifying S., and the latter having 
stistained 'darhage by Feastn® thertof was énti- 
eave — tod 


ttt ; bs: 


S99 IMOT ADSL 


-f 

The: z ab ave ‘two cases, aie to each 
othier, are dissimilar to the case under 
qu estion, but are ‘useful ‘in | Showing the 


bors 


bf time elapsing, before re notice by 


Eiecusg baa to ‘principal I, “which 


been, , hel s ‘sufficient ‘to, make t 
guilty of of negligence, i, not iscovering 
rey 


gu O53» 2]i DNB 19G8q Dy 
and natifying loss: ne 
93145 qm s3noo jon bil » oF 


10 SISIDSTNE 
Pigs Bark QF NEW HANOVER, Wa KENANe: Ne, 
ank received check f for collection and 


C: 749 VIM BA2ITG 


retained’ our days, Wi thout resenting f dr pay- 
mahi or fei Nee baht tare Yor We etleattn: OF 


giving any rotiée to Aiep sti torlol lon cpa dient: 
Hap, negligemy nade Jiable ifiidssrreswited. « «: 
OTT KN dase differs from the present! in” 
the importatit particular that tHe cheek: 


as 


a? 
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had never before been presented or pro- 
tested. 

4. SAHLIEN v. BANK oF LONOKE, SUPREME 
Court OF TENNESSEE, 5 BANKING LAW JOURNAL, 
79. Sight draft received for collection from 
drawer without s>ecial instructions. Held ten 
days in expectation of payment before return or 
notification to drawer. HELD, no negligence. 

None of the cases we can find, 
wherein the question of negligence in 
failing to notify principal has been in- 
volved, are like the present one. In all 
the above cases the paper had never be- 
fore been presented, and in all, of course, 
there was contemplated prompt action 
on the part of the collecting bank. In 
the first two, where checks had been 
mailed ard lost, and the loss non-dis- 
covered or notified for one month, and 
two weeks, respectively, the banks were 
held negligent. In the third, where a 
check was held four days before pre- 
sentment or notice to principal, this was 
negligence. In the fourth, where a 
sight draft by creditor on debtor was 
held ten days, no negligence. 

WHAT IS REASONABLE TIME IN CASE OF 
CHECK ONCE BEFORE DISHONORED? 


Is the holding of an already protested 
check four weeks before return or noti- 
fication to principal, under circum- 
stances such as disclosed in this case, a 
negligent action, or reasonable? The 
argument that it 1s a reasonabie period, 
and no earlier return or notice could 
have been expected, will proceed as fol- 
lows: The check was already dishon- 
ored paper and its transmission a second 
time did not contemplate immediate or 
early payment and advice, as in the case 
of paper never before presented, but a 
waiting process to see if the money could 
not ultimately be made. The proceed- 
ing was similar to sending an unpaid 
bill or account to a collection agency, in 
which the collector makes repeated calls 
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upon the debtor before finally giving up 
the collection as a bad job. The em- 
ployment of the collecting bank equally, 
it may be urged, did not contemplate a 
single presentment and prompt return 
of paper which had been before dishon- 
ored, but several successive inquiries at 
the drawee bank in the hope that funds 
to make the check good would eventually 
be deposited before final return as hope- 
less. On the other hand, the contention 
of the sender will be that the check was 
on a bank and the second sending, 
equally with the first, was in contempla- 
tion of prompt return and advice in case 
of no funds. 

The question of negligence or no negli- 
gence is one of fact,determinable from all 
the circumstances, and we think we go far 
enough when we present the law govern- 
ing the subject, without undertaking to 
decide the question of fact. The bank was 
bound to notify its principal within a 
reasonable time. The time at which the 
notice was given was four weeks. Was 
this reasonable under all the circum- 
stances? This is a question for a jury 
and we will not attempt to usurp its 
functions. 


PRINCIPAL’S RECOURSE IN CASE AGENT 
IS NEGLIGENT. 

But suppose, for the purpose of glanc- 
ing at the second branch of the subject. 
we assume that the bank was negligent. 
Even conceding this, it does not follow 
that the bank is liable to the owner. 
Loss must result to the owner in conse- 
quence of the negligence. Sahiien v. 
Bank of Lonoke, supra. ‘‘ The measure 
of damages which the holder is entitled 
to recover of the bank or collecting 
agent who has been guilty of negligence 
is the actval loss which has been suf- 
ferred.” Bank of New Hanover v. Kenan, 
76 N. C. 340. This branch of the case 
we cannot discuss in the absence of the 
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facts. Two claims of loss are made. 
(1) The amount of the protested check. 
(2) The amount of a second bill of goods 
sold under the belief that the first check 
was paid. Concerning the protested 
check, can it be shown that if sooner 
returned, the owner would have been in 
any better position regarding its col- 
lection? Was his position towards the 
check-drawer changed for the worse, by 
its retention for the four weeks? Re- 
garding the sale of the second bill of 
goods, was there no negligence on the 
part of the seller himself? Would any 
careful and prudent man whose debtor’s 
check had been dishonored be willing to 
trust him a second time, before positive 
knowledge that the first check had been 
made good? Would not prudence dic- 
tate the making of inquiry before taking 
further risk? Is not the loss of the sec- 
ond bill of goods attributable not to the 
negligence of the bank, but to the neg- 
ligence and want of prudence of the 
seller himself? We apprehend, even 
were the bank negligent in giving 
notice, the establishment of negligence 
on the principal’s part, contributory to 
the loss, would bar recovery. 

In conclusion, to make the bank liable 
in a case of this kind it must be estab- 
lished, first, that it was negligent; and 
second, that as a result of its negligence, 
damage has resulted to its principal. 


Liability of Indorser for Identification. 


Citizens’ NATIONAL BANK, 
New PuHILapDELpuHiA, Ou10, Aug. 21, 1891. § 


Editor Banking Law Journal: 


Dear Sir:—We have frequent controversy 
among ourselves, concerning the legal liability 
of parties who indorse drafts and checks for 
identification. Some claim that in order to hold 
a party upon his indorsement of identity you 
must explain to him that if the check or draft so 
indorsed by him, is not paid, he will be looked 
to for payment. A great many people think 
that their indorsement is only to identify the 
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party, and if not paid, that will be the end of i 
so far as they are concerned. 

Do you know of any law requiring all this 
explanation to be made to them in order to hold 
them liable? I send you a draft and check with 
questions concerning each, and when conven- 
ient I wish you would please answer them. 


CHECK, 


New PuHILapDeE.puia, O., Aug. 22, 1891. 


Citizens National Bank. 


Pay to. .JamesCooper. .or Order $10 


= Dollars. 


.. -Richard Doe..... 


QUESTION.—James Cooper comes into the 
bank with John Doe and presents this check for 
payment. Teller tells Cooper he does not know 
him, but that the check is good, and if Mr. Doe 
will indorse it, he will pay it. Doe indorses it, 
and then states that the bank cannot hold him on 
his blank indorsement on any check for identity, 
unless it is stipulated that he guarantees that 
this is the right party. What is the legal respon- 
sibility of the indorser in a transaction of this 
character? 


DRAFT, 


$500.00... New York, Aug. 15, 1891. 


Value received and charge the same to 


account of 
W. W. Jones, Cashier. 


To 4th Nat. Bank. 
No. N. Y. City, N. Y. 


ON THE BACK, 
Pay to the Order of James W. Smith, 


J. H. HAMMELL, 
James W. SMITH, 
JoHN W. Hoover. 


QuestTion.—This draft is presented to our 
bank by James W. Smith. We tell him that we 
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do not know him, and we must have him iden- 
tified. He goes out and brings in John W. 
Hoover, who signs his name as above, and is a 
responsible party, The draft is sent to New 
York and is protested, Can we hold John W. 
Hoover on his blank indorsement? Or are we 
required to say to a man who comes in to identi- 
fy a party that he must understand we will hold 
him for the payment of the draft or check, as 
the case may be? i 
S, O’DonnELL, President. 


THE BANKER AS LEGAL INSTRUCTOR. 


Answer.—A banker is under no legal 
obligation or duty to instruct one who 
indorses a check or draft which it pur- 
chases, as to the legal liability connected 
_with the contract of indorsement. A 
recent illustration of the application of 
this rule is given in the case of McLean 
v. Lowe, supreme court of Indiana, Jan- 
uary 10, 1891, (4 Bankinc L. J. 221). 
A party sold live-stock to a financially 
irresponsible person, Instead of taking 
cash for the purchase, the seller and 
purchaser came into the bank, and had 
the cashier make a draft on the con- 
signee, which the purchaser signed, and 
the cashier then handed it to the seller 
to indorse. The seller did so, supposing 
it was only done to get the money, and 
there was no further liability on his 
part. The cashier gave the seller credit 
for the draft, but it was dishonored. 
The court held the seller liable as in- 
dorser, though he did not know the 
liability he was incurring at the time of 
indorsement, holding the bank was 
under no duty to instruct him regarding 
his liability. It said: 

It is no part of the duty of bankers to stop and ex- 
plain to customers the legal liability of signing their 
names upon drafts. If appellee did not know what 
he was signing, it was his business to know, or to 
make inquiry and ascertain what it was before sign- 
ing andindorsing it. Under the law he is presumed to 
know, and in the absence of fraud he is bound to know, 
and it was his own negligence he did not know. If 
by any misrepresentations or fraud on the part of the 


(bank) appellee had been misled, and induced to in- 
dorse the draft, or if (the bank) had procured ap- 
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pellee’s signature by deception, then he might be in 
a position to ask that they stand the loss and not him; 
but no such state of facts is found in this case. 


LIABILITY OF INDORSER FOR IDENTIFICA- 
TION. 


What is the liability of one who comes 
into a bank with a payee or other in- 
dorser, who is a stranger, and indorsing 
his own name in blank, enables the lat- 
ter to obtain the money on the instru- 
ment? Can he urge that his obligation 
is not that of an indorser for accommo- 
dation, on the faith and responsibility 
of whose name the money is paid, and 
that the only responsibility connected 
with his indorsement is that of an en- 
gagement that the party introduced, is 
the correct payee or indorser? In other 
words, can he limit the ordinary con- 
tract to be implied trom a blank indorse- 
ment by the introduction of parol 
evidence of the fact that he indorsed for 
identification only, or that the under- 
standing was that he was not to be held 
liable as indorser upon non-payment of 
the draft, but only for the genuineness 
of the person identified? The verdict 
of the courts is that he cannot, but that 
he is liable to the bank according to the 
import of his indorsement. This is an 
interesting point for bankers, Let us 
review the cases, 


MASSACHUSETTS. 


In 1856, the supreme court of Massa- 


chusetts considered this question.* The 
bank sued the second indorser of a sight 
draft. The indorser brought the draft 
to the bank and there put his name on 
the back. He had no interest in the 
draft; it was brought to him at his 
office with the payee’s name upon it, 
and he, at the payee’s request, carried it 
to the bank, received the money for, and 
returning delivered it to, the payee. 
The indorser offered to prove that before 


*Prescott Bank v, Caverly, 7 Gray, 217. 
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he signed this draft, he had invariably 
been told, on presenting such drafts to 
the bank, that 


“A signer on such drafts was not to be heid liable 
as indorser, but only as guaranteeing the payee’s sig- 
nature to be genuine and to indicate the person to 
whom the money was paid out; and that the other 
banks in Lowell were accustomed to buy drafts with 
the same understanding.” 


The trial court rejected this evidence 
to vary the contract, and the supreme 
court, sustaining it in holding the in- 
dorser liable, said: 


The defendant could not control his indorsement of 
the draft by parol evidence showing he was not to be 
held liable as indorser. By placing his name on the 
back of the draft, before it was received by the plain- 
tiffs (bank) he entered into a contract with the holder, 
in legal effect the same as if his whole liability had 
been written out in full over his signature. The draft 
was taken by the plaintiffs in due course of business, 
and before its dishonor. The defendant placed his 
name upon it under that of the payee. This made him 
an indorser with all the incidents and liabilities of 
that relation, and he cannot now control them by 
verbal testimony. 


INDIANA, 

The supreme court of Indiana in 1881+ 
rendered a similar decision. A party 
sued as indorser on a bill of exchange, 
answered that he went to the bank 
merely to identify the payee and at the 
request of the bank wrote his name on 
the back of the bill for the purpose of 
identifying the payee; that he had no 
interest in the bill, did not negotiate 
it, or sign it as maker, surety or in- 
dorser, and that he was not informed 
and did not understand that he was 
signing asindorser. The court held the 
answer insufficient; the contract was a 
written one and parol evidence was not 
admissible to modify or contradict it; 
and the party signing for identification 
was liable. 

DAKOTA, 


The supreme court of Dakota in 
1888 decided likewise.[ One McKee 





tStack v. Beach, 13 Cent. L. J. 317. 


+ Thompson, receiver First Nat. Bank, v. McKee, 5 
Dak. Rep. 172. 
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went to the First National Bank of 
Sioux Falls to identify Wolfe, the 
holder of a draft. At the request 
of the bank’s cashier, McKee wrote his 
name on the back, the cashier assuring 
him he should not be held liable on it, 
his name being wanted merely to show 
who ideutified Wolfe. The court held 
McKee liable as indorser, in a suit by 
the receiver of the bank, and would not 
admit evidence of the understanding 
stated, to vary the liability. Further, 
assuming the facts to be true, it held 
they constituted no defense, for the rea- 
son that the cashier had no authority to 
make any such contract or assurance 
that would bind the bank. 

One judge dissented; and in view of 
the positive representation of the cashier 
as to the extent of liability the indorser 
should be under, it is certainly question- 
able whether in such a case, the in- 
dorser should not be relieved from lia- 
bility. 

KANSAS. 


In Kansas § a party indorsed a draft 
for identification, the payee identified 
turning out to be a party of the same 
name, but not the real payee. The in- 
dorser was held liable as such, 

We may therefore conclude in answer- 
ing the inquiry, 


1. A person indorsing a check or draft, in 
blank for the identification of another, is liable 
as indorser (or guarantor, or otherwise, accord- 
ing to the position of the signature and the law 
of the state) and his liability, implied by the law 
from the signature alone, cannot be varied by 
verbal testimony of a different understanding or 
expectation. 


2. A banker is under no legal obligation to ex- 
plain toa person so indorsing a draft, the extent 
to which he is subjecting himself to liability, 


§Cochran v. Atchison, Supreme Court of Kansas 
May, 1882. 
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CURRENT NEWS AND TOPICS. 


THF first annual convention of the California 
Bankers’ Association will be held in San Fran- 
cisco, October 13, 14 and 15, 1891, and prepara- 
tions are actively going forward to make the 
occasion a success in every particular. The 
membership of the association already numbers 
a large proportion of the banks of the state; in 
fact, as stated by the secretary, a larger propor- 
tion than is shown by any other state association 
whose data he has. 

This zeal in augmenting membership is com- 
mendable, and worthy of emulation. Organ- 
ization is a potent factor in the prosecution of 
necessary reforms, and the greater interest and 
support given by bankers to the central body, 
the better for the bankers themselves. Let 
there be a friendly strife among the different 
State associations, as to who shall head the list 
in the greatest proportion of membership to 
whole number of bankers in the state, Cali- 
fornia claims the championship. Who will 
wrest it from her? 

+ 

THE time has arrived for the payment of the 
fifty million, 4% per cents. How many will be 
extended at 2 per cent, is yet uncertain, The 
plan by which the New York bankers were to 
take five million of the extension was not car- 
ried out, there being, seemingly, a lack of in- 
terest in the proposed arrangement, 

as 

No Copyinc PrREss REQUIRED.—Numerous 
processes for copying letters have been thrust 
upon the public, only to prove utter failures,and 
most people have been led to believe there is no 
plan reliable for this purpose except the cumber- 
some cast iron press. 

It has been our.good fortune to secure one of 
Bushnell’s Perfect Letter Copying Books, which 
does its work so perfectly we take great pleasure 
in indorsing it fully, trusting our readers may 
be benefitted thereby. 

These books are made of the best press copying 
paper, and of the usual sizes. Each book has a 
flexible cover and is attached to a roller. All 
the paraphernalia for copying consists of two 
tough manilla sheets—which are a substitute for 
oil sheets—and thin cotton cloths which are 
used to supply moisture. The cloths are first 
dipped in water, then squeezed as nearly dry as 


possible with the hand. Any kind of good 
copying ink may be used. Six or eight letters 
can be copied at one time, as perfectly and as 
quickly as can be done in a press. These copy- 
ing books are manufactured by Alva Bushnell, 
47 South 4th St, Philadelphia, and will be sent 
post paid to any address on receipt of price, 
His advertisement in this issue of the BANKING 
Law Journal will prove of great interest to 
such of our readers as desire a convenient copy- 


ing outfit. 


* 
* * 


THE INDIANA TAX Law,—INDIANAPOLIs, Aug, 
26,—In accordance with the policy decided 
upon by the State Board of Tax Commissioners, 
bankers representing each of three classes of 
banks, national, state, and private, were ar- 
rested last evening for refusing to deliver to the 
board the names of their depositors and the 
amount to their credit on April 1. The bankers 
arrested were Volney T, Malott, president of 
the Indianapolis National; Hugh Dougherty, of 
Bluffton, president of the Bluffton State Bank; 
and Philip C, Decker, of Evansville, the 
head of a private bank in that city. The three 
bankers are among the best known in Indiana, 
Each was fined $500 for contempt of the Board 
of Tax Commissioners, and committed to jail 
until the fine is paid. By agreement, the cases 
were appealed, and the new Tax Law will be 
tested in the supreme court, 


** 

THE BANK OF NORTH AMERICA, of Philadel- 
phia, recently made a move worthy of occasional 
imitation by other fiscal corporations. Instead of 
making its own usual periodical examinations 
of assets and liabilities, it called in Messrs. 
Heins & Whelen, the expert accountants, and 
allowed them to doso. The affairs of the bank 
were found to be in a most flourishing condition. 
Last report gave capital, $1,000,000; surplus and 
undivided profits, $1.498,254; deposits, $6,226,- 
I5I; aggregate resources, $8,769,405. Presi- 
dent, John H. Mishener; Cashier, John H. 
Watt. 

a % 

THE attention of our readers is invited toa 
very valuable book advertised in our news col- 
umns, giving the corporation laws of that lead- 
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ing commercial state, Pennsylvania, and pro- 
visions for the formation, regulation and disso- 
lution of all corporations, including building 
and loan associations, street railway companies, 
mining, manufacturing, trust companies, etc. 
The book is very complete, containing a full set 
of forms required to be used for the organization 
and government of all such corporations, to- 
gether with opinions of the Attorneys-General in 
all matters relating to corporations, The author 
is M. M. Meredith, late corporation clerk of the 
Penrsylvania State Department. The price is 
$5; mailed free. Publishers: Allen, Lane & 
Scott, 229-233 South Fifth street, Philadelphia. 

s . 

x * 

NOTARIES IN INDIANA.—Chapter 125 of the 
Laws of 1891, amends section 7 of the notaries 
public-act (Rev. Stat. Sec. 5966) so that it shall 
read as follows: 

Sec. 7. No person being an officer in any corpora- 
tion, or association, or in any bank possessed of any 
banking powers, shall act as notary public in the 
business of the bank, corporation or association. No 
person holding any lucrative office shall be a notary 
public, and his acceptance of any such office shall va- 
cate his appointment as notarv. 


The section, betore amendment, read thus: 


No person holding any lucrative office, or being an 
officer in any bank, corporation, or association pos- 
sessed of any banking powers, shall be a notary pub- 
lic; and his acceptance of any such office shall vacate 
his appointment as notary. 

This section originated in 1852. The change 
allows bank and corporation officers to be nota- 
ries public, but they cannot act as such in the 
business of the bank or corporation, But per- 
sons holding lucrative office cannot, as before, 
hold the office of notary. 

We admire the diction and definiteness of this 
act. Did any one ever hear of a bank that was 
not possessed of ‘‘any banking powers?” And 
furthermore, what conception is the legislator 
trying to describe by lucrative office—an office 
yielding profit or gain? We abandon, in de- 


spair, the construction of this act, 
* 
* * 
THE NATIONAL PARK BANK OF NEW YORK, 
founded in 1856 with a paid in capital stock of 
$2,000,000, has had a most distinguished course 
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of prosperity. After thirty-five years’ business it 
has surplus funds of $2,000,000; undivided 
profits, $622,168. 57, and enjoys the enviable 
distinction of holding the largest deposits of 
any bank in the United States. The volume of 
business done at the present time is indicated 
by the following figures: Deposits subject to 
check, $14,013,952; certified deposits on demand, 
$90,057; certified checks, $448,529; due other 
national banks, $11,187,440; other state and 
private banks, $3,180,208. Its loans and 
discounts are $20,169,104; U. S. bonds, $50,- 
000; stocks, bonds, etc., $559,881; due from other 
national banks, $2,533,236; state and private 
banks, $512,819; banking house property, $750,- 
ooo; other real estate, $44,170; exchanges for 
clearing house, $1,613,388; bills of other banks, 
$23,240; fractional currency, $1,000; specie $2,- 
637,527; legal tenders, $3,286,191; United States 
certificates of deposit for legal tenders, $1,300.- 
000; U. S. Treasurer, $60,000. The profits of the 
bank have provided every year for regular 
dividends, which are now at the rate of Io per 
cent. per annum, payable half-yearly, besides 
carrying forward substantial balances. The 
value of the stock increases steadily as the sur- 
plus grows, and the $100 face stock has sold for 
$335, with sellers very scarce even at that figure, 
owing to the fact that the shares are almost en- 
tirely held for permanent investment by savings 
banks, estates andtrustees. Enterprising, con- 
servative and careful management have made 
for this bank a reputation which ensures the 
most implicit confidence of all classes in its sta- 
bility, strength and security. The board of 
directors and the efficient officers who have con- 
trolled the affairs of the bank throughout its 
career are worthy of well-merited recognition. 
Mr. Ebenezer K. Wright, the president,has been 
in the service of the bank since 18509, filling suc. 
cessively the positions of receiving and paying 
teller, cashier, vice-president, director, (1878,) 
and president (1890) His long connection with 
the bank has made him familiar with the 
minutest details of its widespread business and 
known to and by the numerous customers and 
correspondents of the bank in city and country. 
Mr. Arthur Leary, the present vice-president, 
one of the charter board of directors, whose 
whole attention is now devoted to his duties, 
takes an onerous part in conducting the bank’s 
affairs and his valuable services are highly ap- 
‘preciated and are conducive to its advancing 
prosperity. Mr. George S. Hickok is cashier of 
the bank and Mr. J. E. Baldwin is assistant cash- 
ier, Mr. Hickok has been thirty-four years in 
the bank’s service, which he entered as junior 
clerk, graduating through the loan and discount 
departments to the position of cashier in May, 
1888, the duties of which he has since continued 
to efficiently discharge. 
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THE KEYSTONE BANK. 


Methods of Deception Used to Conceal the Defalcations. 


The following letter from Ex-Assistant 
Cashier Lawrence, now in the Eastern 
Penitentiary, to Examiner Drew, will be 
read with interest as disclosing the gen- 
eral methods of deception employed 
since 1880 in the institution to coverup 
the unlawful handling of the bank’s 
money: 


. Col. William P. Drew: 


Dear Sir;_ I beg to submit to you the follow- 
ing circumstances as to the manner in which 
you, asa national bank examiner, was deceived 
in your examination of the Keystone National 
Bank. In the first place, permit me to say that, 
in general, every means possible was used to 
both swell the assets of the bank and to dimin- 
ish the liabilities. There was no regular method 
adopted, but at one time some means were re- 
sorted to, at other times some other plan sug- 
gested itself. I can, therefore, only tell you in 
a general way of the various things done to 
deceive you, without specifying any particular 
time at which the particular falsification was 
made. 

First, as tothe individual ledgers. These 
came within the scope of my own knowledge, 
and are facts with which I am personally ac- 
quainted, As to the other departments, my 
knowledge comes from what I have seen and 
heard, and, therefore, I am about to draw pretty 
strong inferences. The individual ledgers were 
altered at least twice every year—about the 
times you were looked for. This was done by 
me since 1880, and the methods pursued were 
various. 
stracted. Mostly false balances were made by 
altering the pencil figures. 

Large balances were decreased and overdrafts 
wiped out. Sometimes false credits were posted 
to an overdrawn account, so that your attention 
would not be drawn tothe ledger more minutely 
by an overdrawn account, when you might 
possibly see something else to excite your sus- 
picion. Sometimes false checks were posted to 


Sometimes whole pages were ab- 


an account having a large balance so as to re- 
duce liabilities. 

‘“‘This, you can readily see, required altera- 
tions and re-alterations to a very large extent, 
because, if a check had been falsely posted to 
an account and then that party drew on the 
account himself, in the regular course of busi- 
ness, you will see that it necessitated a re-ar- 
rangement of his account and a corresponding 
change in sothe other account. This was done 
to the extent of probably $500,000 more or less, 
I cannot tell any nearer than that. 

‘* Now, I know that on the debtors’ side there 
were memoranda carried as cash, which repre- 
sented the amount Mr. Lucas owed the cash 
drawer. This was replaced at the time of your 
examination by real cash, which was tempora- 
rily borrowed, sometimes by means of a due 
bill taken from the back of the due bill book, 
sometimes by means of a certificate of deposit, 
or by the president obtaining a loan. 

The bills discounted were swelled by the in- 
troduction of fictitious notes. These were in- 
tended both to swell the assets and to take the 
place of other bills discounted, which it was 
thought best not to let you see, asit might 
excite your suspicion and put you on a more 
inquisitive examination. This, I believe, gives 
you a general idea of the various methods pur- 
sued, Of course, I have not gone into minute 
details, but have dealt in generalities. 

A volume might be written upon this subject, 
but my ability in that direction is very limited, 
and I trust that you will find this sufficient to 
show you how difficult it was for you or any 
one else to discover the true condition of the 
bank, 

With sincere regret for the part I took in de- 
ceiving you in the above matter, and with the 
assurance that it was not with the petty desire 
to deceive you, but with a desire to carry out 
the instructions of my superior officer, feeling 
that it was my duty todo so, and finally, having 
once been caught in the meshes, aud finding it 
impossible to extricate myself, I am respectfully 


yours, 
CHARLES LAWRENCE, 











